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ACTION: Notice of proposed rulemaking.

SUMMARY: The OCC, Board, FDIC, OTS, and NCUA (Agencies) are publishing for
comment proposed regulations implementing section 411 of the Fair and Accurate Credit
Transactions Act of 2003 (FACT Act). Pub. L. 108-159, 117 Stat. 1952. The FACT Act
substantially amends the Fair Credit Reporting Act (FCRA or Act), 15 U.S.C. 1681 et
seq. Section 411(a) of the FACT Act adds a new section 603(g)(1) to the FCRA to
restrict the circumstances under which consumer reporting agencies may furnish
consumer reports that contain medical information about consumers. Section 411(a) of
the FACT Act also adds a new section 604(g)(2) to the FCRA to prohibit creditors from
obtaining or using medical information pertaining to a consumer in connection with any
determination of the consumer’s eligibility, or continued eligibility, for credit. The
Agencies are required to prescribe regulations that permit creditors to obtain or use
medical information for eligibility purposes where necessary and appropriate to protect



legitimate operational, transactional, risk, consumer, and other needs, consistent with the
Congressional intent to restrict the use of medical information for inappropriate purposes.

In addition, Section 411(b) of the FACT Act adds a new section 603(d)(3) to the
FCRA to restrict the sharing of medical information and related lists or descriptions with
affiliates. Specifically, section 603(d)(3) provides that the standard exclusions from the
definition of “consumer report” contained in section 603(d)(2)—such as sharing
transaction or experience information about a consumer among affiliates or sharing other
information among affiliates after providing the consumer notice and an opportunity to
opt-out—do not apply if medical-related information is disclosed to an affiliate.
Medical-related information includes medical information, an individualized list or
description based on payment transactions for medical products or services, or an
aggregate list of identified consumers based on payment transactions for medical
products or services. The provisions of section 603(d)(3) do not apply if the sharing falls
within certain exceptions, such as in connection with the business of insurance or
annuities or for any purpose described in section 502(e) of the Gramm-Leach-Bliley Act
(GLB Act), Pub. L. 106-102. Section 411(b) authorizes the Agencies to promulgate
additional exceptions by regulation or order, as determined by the Agencies to be
appropriate or necessary.

The Agencies generally provide a 60-day period for the public to comment on the
burdens associated with proposed rules. In this case, however, the Agencies believe that
a 30-day comment period is appropriate because the statute was enacted in December
2003 and imposes a statutory deadline for the final rule of June 4, 2004.

DATES: Comments must be received by May [30 days after publication], 2004.

ADDRESSES: Comments should be directed to:

OCC: You should designate OCC in your comment and include Docket Number 04-09.
Because paper mail in the Washington, DC area and at the OCC may be subject to delays,
please submit your comments by e-mail or fax whenever possible. You may submit
comments by any of the following methods:

¢ Federal eRulemaking Portal: http://www.regulations.gov. Follow the
instructions for submitting comments.

e OCC Web site: http://www.occ.treas.gov. Click on "Contact the OCC," scroll
down and click on "Comments on proposed regulations."

¢ E-mail address: regs.comments@occ.treas.gov.
e Fax: (202) 874-4448.

e Mail: Office of the Comptroller of the Currency, 250 E Street, SW., Public
Information Room, Mail Stop 1-5, Washington, DC 20219.



Hand Delivery/Courier: 250 E Street, SW., Attn: Public Information Room,
Mail Stop 1-5, Washington, DC 20219.

Instructions: All submissions received must include the agency name (OCC) and docket
number or Regulatory Information Number (RIN) for this notice of proposed rulemaking.
In general, the OCC will enter all comments received into the docket without change,
including any business or personal information that you provide.

Docket: For access to the docket to read background documents or comments
received you may:

e View docket information in person: You may personally inspect and
photocopy docket information at the OCC's Public Information Room, 250 E
Street, SW., Washington, DC. You can make an appointment to inspect the
docket by calling (202) 874-5043.

e View docket information electronically: You may request that we send
electronic copies of docket information to you via e-mail or mail you a CD-
ROM containing electronic copies by contacting the OCC at
regs.comments@occ.treas.gov.

e Request copies: You may request copies of docket information by fax at
(202) 874-4448, mailing the OCC at 250 E Street, SW., Attn: Public
Information Room, Mail Stop 1-5, Washington, DC 20219, or by contacting
us at (202) 874-5043.

Board: You may submit comments, identified by Docket No. R-1188, by any of the
following methods:

Agency Web Site: http://www.federalreserve.gov. Follow the instructions for
submitting comments on the
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm.

Federal eRulemaking Portal: http://www.regulations.gov. Follow the
instructions for submitting comments.

E-mail: regs.comments@federalreserve.gov. Include docket number in the
subject line of the message.

FAX: 202/452-3819 or 202/452-3102.

Mail: Jennifer J. Johnson, Secretary, Board of Governors of the Federal Reserve
System, 20" Street and Constitution Avenue, N.W., Washington, DC 20551.

All public comments are available from the Board’s web site at
www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm as submitted, except as

necessary for technical reasons. Accordingly, your comments will not be edited to
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remove any identifying or contact information. Public comments may also be viewed
electronically or in paper in Room MP-500 of the Board’s Martin Building (20th and C
Streets, N.W.) between 9:00 a.m. and 5:00 p.m. on weekdays.

FDIC: You may submit comments, identified by RIN number by any of the following
methods:

e Agency Web Site: http://www.fdic.gov/regulations/laws/federal/propose.html.
Follow instructions for submitting comments on the Agency Web Site.

e E-Mail: Comments@FDIC.gov. Include the RIN number in the subject line of
the message.

e Mail: Robert E. Feldman, Executive Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th Street, NW., Washington, DC 20429.

e Hand Delivery/Courier: Guard station at the rear of the 550 17th Street Building
(located on F Street) on business days between 7 a.m. and 5 p.m.

e Instructions: All submissions received must include the agency name and RIN for
this rulemaking. All comments received will be posted without change to
http://www.fdic.gov/regulations/laws/federal/propose.html including any personal
information provided.

OTS: You may submit comments, identified by docket number 2004-16, by any of the
following methods:

¢ Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions
for submitting comments.

¢ E-mail address: regs.comments@ots.treas.gov. Please include docket number
2004-16 in the subject line of the message and include your name and telephone
number in the message.

e Fax: (202) 906-6518.

e Mail: Regulation Comments, Chief Counsel’s Office, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC 20552, Attention: No. 2004-xx.

e Hand Delivery/Courier: Guard’s Desk, East Lobby Entrance, 1700 G Street, NW.,
from 9:00 a.m. to 4:00 p.m. on business days, Attention: Regulation Comments,
Chief Counsel’s Office, Attention: No. 2004-xx.

Instructions: All submissions received must include the agency name and docket
number or Regulatory Information Number (RIN) for this rulemaking. All comments
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received will be posted without change to the OTS Internet Site at www.ots.treas.gov,
including any personal information provided.

Docket: For access to the docket to read background documents or comments
received, go to http://www.ots.treas.gov/pagehtml.cfm?catNumber=67&an=1.
In addition, you may inspect comments at the Public Reading Room, 1700 G Street, NW,
by appointment. To make an appointment for access, call (202) 906-5922, send an e-mail
to public.info@ots.treas.gov, or send a facsimile transmission to (202) 906-7755. (Prior
notice identifying the materials you will be requesting will assist us in serving you.) We
schedule appointments on business days between 10:00 a.m. and 4:00 p.m. In most
cases, appointments will be available the next business day following the date we receive
a request.

NCUA: You may submit comments by any of the following methods (Please send
comments by one method only):

e Federal eRulemaking Portal: http://www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: ttp://www.ncua.gov/news/proposed regs/proposed_regs.html.
Follow the instructions for submitting comments.

e E-mail: Address to regcomments@ncua.gov. Include "[Your name] Comments
on Proposed Rule Part 717, Fair Credit Reporting — Medical Information" in the
e-mail subject line.

e Fax: (703) 518-6319. Use the subject line described above for e-mail.

e Mail: Address to Becky Baker, Secretary of the Board, National Credit Union
Administration, 1775 Duke Street, Alexandria, Virginia 22314-3428.

e Hand Delivery/Courier: Becky Baker, Secretary of the Board, National Credit
Union Administration, 1775 Duke Street, Alexandria, Virginia 22314-3428.

FOR FURTHER INFORMATION CONTACT:

OCC: Amy Friend, Assistant Chief Counsel, (202) 874-5200; Michael Bylsma,
Director, or Stephen Van Meter, Assistant Director, Community and Consumer Law,
(202) 874-5750; Patrick T. Tierney, Attorney, Legislative and Regulatory Activities
Division, (202) 874-5090; or Carol Turner, Compliance Specialist, Compliance
Department, (202) 874-4858, Office of the Comptroller of the Currency, 250 E Street,
SW., Washington, DC 20219.

Board: David A. Stein, Counsel; Minh-Duc T. Le, Ky Tran-Trong, or Krista P.
DeLargy, Senior Attorneys, Division of Consumer and Community Affairs, (202) 452-
3667 or (202) 452-2412; or Andrew Miller, Counsel, Legal Division, (202) 452-3428,
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Board of Governors of the Federal Reserve System, 20th and C Streets, NW.,
Washington, DC 20551.

FDIC: Robert A. Patrick, Counsel, (202) 898-3757, or Richard M. Schwartz, Counsel,
Legal Division, (202) 898-7424; David LaFleur, Policy Analyst, (202) 898-6569, or
Patricia Cashman, Senior Policy Analyst, Division of Supervision and Consumer
Protection, (202) 898-6534, Federal Deposit Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.

OTS: Elizabeth Baltierra, Program Analyst (Compliance), Compliance Policy, (202)
906-6540; Richard Bennett, Counsel (Banking and Finance), (202) 906-7409; or Paul
Robin, Special Counsel, Regulations and Legislation Division, (202) 906-6648, Office of
Thrift Supervision, 1700 G Street, NW., Washington, DC 20552.

NCUA: Regina M. Metz, Staff Attorney, Office of General Counsel, (703) 518-6540,
National Credit Union Administration, 1775 Duke Street, Alexandria, VA 22314-3428.

SUPPLEMENTARY INFORMATION:
I. Background

On December 4, 2003, the President signed into law the FACT Act, which
amends the FCRA. Pub. L. 108-159, 117 Stat. 1952. In general, the FACT Act contains
provisions designed to enhance the ability of consumers to combat identity theft, increase
the accuracy of consumer reports, and allow consumers to exercise greater control
regarding the type and amount of marketing solicitations they receive. Section 411 of the
FACT Act limits the ability of creditors to obtain or use, of consumer reporting agencies
to disclose, and of affiliates to share medical information.

Section 411(a) of the FACT Act adds a new section 604(g)(1) to the FCRA to
restrict the circumstances under which consumer reporting agencies may furnish
consumer reports that contain medical information about consumers. Specifically, under
new section 604(g)(1), a consumer reporting agency may not furnish a consumer report
that contains medical information about a consumer unless:

(1) The report is furnished in connection with an insurance transaction, and the
consumer affirmatively consents to the furnishing of the report;

(2) The report is furnished for employment purposes or in connection with a
credit transaction, the information to be furnished is relevant to process or effect the
employment or credit transaction, and the consumer provides specific written consent for
the furnishing of the report that describes in clear and conspicuous language the use for
which the information will be furnished; or

(3) The information to be furnished pertains solely to transactions, accounts, or
balances relating to debts arising from the receipt of medical services, products, or



devices, where such information, other than account status or amounts, is restricted or
reported using codes that do not identify, or do not provide information sufficient to infer,
the specific provider or the nature of such services, products, or devices.

Section 411(c) of the FACT Act revises the definition of “medical information™ in
section 603(i) to mean information or data, whether oral or recorded, in any form or
medium, created by or derived from a health care provider or the consumer, that relates to
the past, present, or future physical, mental, or behavioral health or condition of an
individual, the provision of health care to an individual, or the payment for the provision
of health care to an individual. The definition further provides that the term “medical
information” does not include the age or gender of a consumer, demographic information
about the consumer, including a consumer’s residence address or e-mail address, or any
other information about a consumer that does not relate to the physical, mental, or
behavioral health or condition of a consumer, including the existence or value of any
insurance policy.

Section 411(a) also amends the FCRA by adding new section 604(g)(2) to
prohibit creditors from obtaining or using medical information pertaining to a consumer
in connection with any determination of the consumer’s eligibility, or continued
eligibility, for credit. Section 604(g)(2) contains two independent prohibitions—a
prohibition on obtaining medical information and a prohibition on using medical
information. The statute contains no prohibition, however, on obtaining or using medical
information other than in connection with a determination of the consumer’s eligibility,
or continued eligibility, for credit. Thus, section 604(g)(2) does not prohibit a creditor
from obtaining medical information for employment purposes, in connection with a
determination of a consumer’s eligibility for an insurance product or through processing
payments for a consumer, maintaining a consumer’s account, or performing similar
functions. Nevertheless, a creditor that obtains medical information in these
circumstances may not use that information in connection with a determination of the
consumer’s eligibility, or continued eligibility, for credit. For example, medical
information about a consumer obtained and used by a creditor for employment purposes
may not subsequently be used in connection with any determination of the consumer’s
eligibility, or continued eligibility, for credit. New section 604(g)(5)(A) requires the
Agencies to prescribe regulations that permit transactions that are determined to be
necessary and appropriate to protect legitimate operational, transactional, risk, consumer,
and other needs (including administrative verification purposes), consistent with
congressional intent to restrict the use of medical information for inappropriate purposes.

Section 411(b) of the FACT Act adds a new section 603(d)(3) to the FCRA to
restrict the sharing of medical-related information with affiliates if that information meets
the definition of “consumer report” in section 603(d)(1) of the FCRA. Specifically,
section 603(d)(3) provides that the standard exclusions from the definition of “consumer
report” contained in section 603(d)(2)—such as sharing transaction or experience
information among affiliates or sharing other eligibility information among affiliates after
notice and an opportunity to opt-out—do not apply if medical-related information is
disclosed to an affiliate. Medical-related information includes medical information, as



described above, as well as an individualized list or description based on payment
transactions for medical products or services, and an aggregate list of identified
consumers based on payment transactions for medical products or services.

New section 604(g)(3) provides several exceptions that allow creditors to disclose
medical information to affiliates according to the same rules that apply to other non-
medical information. In particular, section 604(g)(3) provides that medical-related
information that is transaction or experience information or that is subject to the FCRA
affiliate sharing opt-out provisions or other standard exclusions in section 603(d)(2) may
be shared with an affiliate of the creditor if the information is disclosed to an affiliate:

(1) In connection with the business of insurance or annuities (including the
activities described in section 18B of the model Privacy of Consumer Financial and
Health Information Regulation issued by the National Association of Insurance
Commissioners, as in effect on January 1, 2003);

(2) For any purpose permitted without authorization under the Standards for
Individually Identifiable Health Information promulgated by the Department of Health
and Human Services (HHS) pursuant to the Health Insurance Portability and
Accountability Act of 1996 (HIPAA);

(3) For any purpose referred to under section 1179 of HIPAA;

(4) For any purpose described in section 502(e) of the Gramm-Leach-Bliley Act;
or

(5) As otherwise determined to be necessary and appropriate, by regulation or
order, by the Federal Trade Commission (FTC), the Agencies, or an applicable State
insurance authority.

Section 604(g)(4), as added by section 411(a)(4) of the FACT Act, also provides
that any person that receives medical information from an affiliate pursuant to an
exception in section 604(g)(3) or from a consumer reporting agency under section
604(g)(1) must not disclose such information to any other person, except as necessary to
carry out the purpose for which the information was initially disclosed, or as otherwise
permitted by statute, regulation, or order.

II. Proposed Rule

The rule proposed by the Agencies would do two things. First, the proposed
regulations would create exceptions to the general prohibition against obtaining or using
medical information in connection with credit eligibility determinations, as required by
section 604(g)(5)(A). The Agencies believe the proposed exceptions are necessary and
appropriate to protect legitimate operational, transactional, risk, consumer, and other
needs (including administrative verification purposes), and are consistent with the
congressional intent to restrict the use of medical information for inappropriate purposes.



Second, the proposed regulations would, as permitted by section 604(g)(3)(C), create
additional exceptions to the special restrictions in section 603(d)(3) on sharing medical-
related information with affiliates that the Agencies believe are necessary and
appropriate. The proposed regulations are discussed in more detail in the Section-by-
Section Analysis below. The Agencies invite comment on all aspects of the proposal.

III. Section-by-Section Analysis

Section .1 Purpose, scope, and effective dates

Proposed §  .1(b)(2) describes the institutions covered by the provisions of the
regulations of each of the respective Agencies.

Section .2 Examples

Proposed § .2 discusses the scope and effect of the examples included in the
proposed regulation.

Section .3 Definitions

Proposed § .3 contains definitions for the terms “affiliate” (as well as the
related terms “company” and “control”), “consumer,” “medical information,” and “you.”

Affiliate

Several FCRA provisions apply to information sharing with persons “related by
common ownership or affiliated by corporate control,” “related by common ownership or
affiliated by common corporate control,” or “affiliated by common ownership or
common corporate control.” E.g., FCRA, sections 603(d)(2), 615(b)(2), and 624(b)(2).
Section 2 of the FACT Act defines the term “affiliate” to mean persons that are related by
common ownership or affiliated by corporate control. Proposed paragraph (b) simplifies
these various formulations by defining “affiliate” to mean any company that controls, is
controlled by, or is under common control with another company. The proposed
definition is identical to the definition of “affiliate” in the GLB Act privacy regulations.’
Consistent with the definitions in the privacy regulations and the practical
application of the FCRA, the proposal uses a definition of “control” that applies
exclusively to the control of a “company,” and defines “company” to include any
corporation, limited liability company, business trust, general or limited partnership,
association, or similar organization. See proposed paragraphs (d) (“company”) and (i)
(“control”).” The definition of “company” omits some entities that are “persons” under
the FCRA—individuals, estates, cooperatives, governments, and government in which

! For purposes of the proposed regulation, an “affiliate” includes an operating subsidiary of a bank or
savings association, and a credit union service organization that is controlled by a federal credit union.

? For purposes of the proposed regulation, NCUA will presume a federal credit union has a controlling
influence over the management or policies of a credit union service organization if it is 67 percent owned
by credit unions.



“control” could be exercised over individuals, government agencies, and other persons
that do not fit within the definition of “company.”

Medical Information

Under proposed paragraph (k), the term “medical information” means information
or data, whether oral or recorded, in any form or medium, created by or derived from a
health care provider or the consumer, that relates to (1) the past, present, or future
physical, mental, or behavioral health or condition of an individual; (2) the provision of
health care to an individual; or (3) the payment for the provision of health care to an
individual. The term “medical information” does not include the age or gender of a
consumer, demographic information about the consumer, including a consumer’s
residence address or e-mail address, or any other information about a consumer that does
not relate to the physical, mental, or behavioral health or condition of a consumer,
including the existence or value of any insurance policy. The proposal tracks the
statutory definition of “medical information.”

Creditors are reminded that other laws, such as the Americans with Disabilities
Act, the Fair Housing Act, the GLB Act, and other parts of the FCRA, may limit or
regulate the use, collection, and sharing of consumer information, including medical
information. In particular, these and other laws, such as the Equal Credit
Opportunity Act, also may prohibit creditors from using certain information that is
excluded from the restrictions on obtaining or using medical information, such as age or
gender information, in determining eligibility for credit or for other purposes.

Section .30 Obtaining and using medical information in connection with a
determination of eligibility for credit

Section 411(a) of the FACT Act adds a broad new limitation on the ability of
creditors to obtain medical information in connection with credit eligibility
determinations or to use medical information in connection with credit eligibility
determinations. Specifically, new section 604(g)(2) provides, that except as permitted by
regulations, a creditor shall not obtain or use medical information pertaining to a
consumer in connection with any determination of the consumer’s eligibility, or
continued eligibility, for credit.

A. General Prohibition on Obtaining or Using Medical Information

Proposed § .30 contains the rules on obtaining or using medical information in
connection with a determination of a consumer’s eligibility, or continued eligibility, for
credit. Proposed paragraph (a)(1) incorporates the general rule prohibiting creditors from
obtaining or using medical information pertaining to a consumer in connection with any
determination of a consumer’s eligibility, or continued eligibility, for credit, except as
provided in the regulations under Subpart D. The consumer’s eligibility for credit
typically would be determined when an initial decision is made on whether to grant or
deny credit to the consumer. A determination of a consumer’s continued eligibility for
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credit may also include decisions whether to terminate an account or adjust a credit limit
following an account review.

Proposed paragraph (a)(2) clarifies the definition of certain terms used in Subpart
D, including “credit” and “creditor.” In addition, paragraph (a)(2) provides that the
phrase “eligibility, or continued eligibility, for credit” means the consumer’s qualification
or fitness to receive, or continue to receive, credit, including the terms on which credit is
offered, primarily for personal, family, or household purposes.

The paragraph also clarifies that the phrase “eligibility, or continued eligibility,
for credit” does not include the consumer’s qualification or fitness to be offered
employment, insurance products, or other non-credit products or services. Similarly,
“eligibility, or continued eligibility, for credit” does not include a determination of
whether the provisions of a debt cancellation contract, debt suspension agreement, credit
insurance product, or similar forbearance practice or program are triggered. A
forbearance practice or program may include circumstances in which a creditor allows a
consumer to skip one or more scheduled payments because the consumer is hospitalized
for a medical condition. For example, if a consumer is hospitalized on an emergency
basis and is temporarily unable to pay his mortgage, the consumer’s daughter may
contact the consumer’s mortgage lender by telephone, inform the lender of the
consumer’s medical condition, and request that the lender allow the deferral of one or
more payments to accommodate the consumer’s particular circumstances. The creditor’s
use of the medical information provided by the consumer’s daughter to defer one or more
mortgage payments to accommodate the consumer’s particular circumstances would
constitute a forbearance that is beyond the scope of the prohibition.

Comment is requested on whether it is more appropriate to grant an exception to
permit creditors to obtain and use medical information in connection with debt
cancellation, debt suspension, or credit insurance products or practices, rather than
issuing an interpretation that obtaining information necessary to trigger coverage under
these products falls outside any determination of eligibility, or continued eligibility, for
credit. In addition, comment is solicited on whether a separate exception for
accommodating the particular medical condition or circumstances of the consumer should
be created in lieu of or in addition to the interpretation that eligibility, or continued
eligibility, for credit does not include forbearance.

The proposed regulation also provides that the term “eligibility, or continued
eligibility, for credit” does not include authorizing, processing, or documenting a
payment or transaction on behalf of a consumer in a manner that does not involve a
determination of the consumer’s eligibility, or continued eligibility, for credit. Finally,
the term “eligibility, or continued eligibility, for credit” does not include maintaining or
servicing a consumer’s account in a manner that does not involve a determination of the
consumer’s eligibility, or continued eligibility, for credit.

The Agencies note that section 604(g)(2) contains two distinct prohibitions—one
on obtaining medical information and one on using medical information. Nothing in the
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statute prohibits a creditor from obtaining medical information if the information is not
obtained in connection with a determination of the consumer’s eligibility, or continued
eligibility, for credit. Thus, there is no prohibition, for example, on a creditor obtaining
medical information through authorizing, processing, or documenting a payment or
transaction on behalf of the consumer, or managing or servicing the consumer’s account.
Nevertheless, a creditor that has obtained medical information in these circumstances
may not use that information in connection with a determination of the consumer’s
eligibility, or continued eligibility, for credit, unless permitted by an exception provided
in the regulations. However, there is no prohibition in section 411 of the FACT Act on a
person that is a creditor from obtaining or using medical information for an employment
purpose or in connection with a determination of the consumer’s eligibility for an
insurance product.

B. Receiving Unsolicited Medical Information

Creditors may receive unsolicited medical information without specifically asking
for such information. This may occur, for example, when a consumer informs the loan
officer that she needs a loan to pay for treatment for a particular medical condition, or
when a consumer, in response to a general request on a credit application for information
about outstanding debts, lists debts owed to hospitals and doctors for medical services.
The Agencies do not believe that a creditor violates the prohibition on obtaining medical
information when the creditor does not specifically ask for or request such information,
yet the consumer or other person provides that information to the creditor. However,
because the statutory prohibition on obtaining medical information could be interpreted
broadly to cover circumstances in which medical information is obtained by a creditor
without asking for it, the Agencies have proposed a rule of construction to make clear
that a creditor does not violate the prohibition on obtaining medical information if the
creditor receives unsolicited medical information.

Proposed paragraph (b) contains this rule of construction for receiving unsolicited
medical information. Under proposed paragraph (b)(1), a creditor does not obtain
medical information for purposes of proposed paragraph (a)(1) if it receives medical
information pertaining to a consumer in connection with any determination of the
consumer’s eligibility, or continued eligibility, for credit without specifically requesting
medical information, and does not use that information in determining whether to extend
credit to the consumer and the terms on which credit is offered or continued. Paragraph
(b)(2) provides examples for guidance. The Agencies seek comment on the
appropriateness of this rule of construction and on whether this provision should be
drafted as an exception to the general prohibition, rather than as a rule of construction.

C. Financial Information Exception for Obtaining and Using Medical Information

As noted above, new section 604(g)(5)(A) of the Act gives the Agencies the
authority to prescribe regulations, after notice and opportunity for comment, to permit
creditors to obtain and use medical information in connection with determinations of
credit eligibility that the Agencies determine to be necessary and appropriate to protect
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legitimate operational, transactional, risk, consumer, and other needs (including actions
necessary for administrative verification purposes), consistent with the intent of the
statute to restrict the use of medical information for inappropriate purposes. Applying
this standard, the Agencies believe it is necessary and appropriate to permit creditors to
obtain and use medical information in a number of circumstances.

Proposed §§  .30(c)-(d) contain exceptions to the general prohibition on
creditors obtaining or using medical information. Proposed paragraph (c) contains the
first exception, and provides that a creditor may obtain and use medical information
pertaining to a consumer in connection with any determination of the consumer’s
eligibility, or continued eligibility, for credit so long as the following three elements are
met. First, the information must relate to debts, expenses, income, benefits, collateral, or
the purpose of the loan, including the use of proceeds. Second, the creditor must use the
information in a manner and to an extent no less favorable than it would use comparable
information that is not medical information in a credit transaction. Third, the creditor
must not take the consumer’s physical, mental, or behavioral health, condition or history,
type of treatment, or prognosis into account as part of any such determination of credit
eligibility. This three-part test strikes a balance between permitting creditors to obtain
and use certain medical information about consumers when necessary and appropriate to
satisfy prudent underwriting criteria and to ensure that credit is extended in a safe and
sound manner, while restricting the use of medical information for inappropriate
purposes.

The first element of the test identifies certain types of information, specifically
debts, expenses, income, benefits, collateral, or the purpose of the loan, that a creditor
ordinarily would obtain and evaluate in connection with making a prudent credit
decision, regardless of whether that information is medical or non-medical information.
A creditor should not be prohibited from obtaining or using information about a debt, for
example, in connection with making a credit decision, just because that debt happens to
be for medical products or services.

The second element of the test provides that the creditor must use the medical
information in a manner and to an extent no less favorable than it would use comparable,
non-medical information in a credit transaction. For example, a creditor may deny credit
to the consumer because the consumer owes a debt to a hospital if the creditor would
have denied credit to the consumer if the consumer had owed the same amount of debt
with the same payment history to a retailer. Nothing in the rule prevents the creditor
from treating information about medical debts (or expenses or income) more favorably
than non-medical debts.

The third element of the test provides that the creditor may not take the
consumer’s physical, mental, or behavioral health, condition, or history, type of
treatment, or prognosis into account as part of any determination of the consumer’s
eligibility, or continued eligibility, for credit. For example, the consumer may owe a debt
to a hospital or other facility that specializes in treating a potentially terminal disease.
While the creditor may evaluate the debt to the hospital or facility in the same man