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‘ UNITED STATES OF R1
Before the
OFFICE OF THRIFT SUPERVISION
DEPARTMENT OF THE TREASURY

IN THE MATTER OF
ALAN J. BERKELEY
and
' KIRKPATRICK & LOCKHART

Re: OTS Qp 92-106
Dated: October 5, 1992

STIPULATION AND
CONSERT TO ENTRY OF

- CEASE AND DESIST ORDER
Former counsel to FOR AFFIRMATIVE RELIEF
Amarican Savings of Florida, PBB,
\mnip Flotidl, l!ld CommeesSs

tha Enltlr Group, Ina.
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The Office of Thrift Supervision (“OTS") and
Kirkpatrick & Lockhart (the ”"rim" ) and Alm J. Berkeley
("Berkeley") hereby ltipulaﬁc andr hgru n tol.lowu
. 1. ggmm,. 'z'ha 0'1'8, bLaed upop information

;:egqrtod to it, 1s of the opinion mt the grounds exist to
Tiiut.hu an administrative p:oceodinq agdinst Barkeley and the
rirn pu:suant to the Federal DOPOIM: Insurance Act,..§ .8(b),.712.
u.s c. $ 1813(1:) (Wut 1969 & aupp.f 1992)',. Berkcloy and t.he
rim dcuxa to cooperate with the 0'1'5 and to avo.ld tha t.l.me .’- #
and oxpenu of such adminiptrative utiga:uon and, w.i.thout ‘l
_:oithe:. adnitunq or denying the uctun or legal conclusions
reached by OTS or that such gruundl exut,:. ‘hereby stipulate
and consent to the issuance of ;'tha'~»nccom1:fnny1ng" Ceana. and
Desist Order for Affirmative Rellesf, attatichod hereto as
Exhibit A (the "Order") in consideration|for OTS hereby
foraver releasing and discharging Borkalci:y and the Firm from
. all potential claims and charges that have been or might be

hl




m—

. 10-95-1992 @9:33 20 3 7849 g P.38./40

' asserted by the OTS arising out of o' relating to the Firm's
and Berkeley's represantation of Americanr. :L,La parent,
subsidiaries, and affiliates.

2. Juxigdiction.
(a) American is a "savings association" and an
" "insured depository inatitution" as defined by 12 U.S.C. §8
1462 and 1813.
| (b) Berkeley and the Firm are institution-
affiliated parties as defined by 12 u.s.ciL Elﬁli(u).
R 7 (@) * The Diroctor:"atr:tho:“o'ra:' is the
"appropriate Federal Banking agency" to maintain
administrative proceedings against Berkeley and the Fixm
pursuant to 12 U.8.C. ¢ 1818(DY . ¢ - o L oml L pognts
‘ s 3, . Consent. Bozke,l."hy and the Firm, without
adnitting or denying any violation of law or regulation,
consent to the jurisdiction of OTS and to issuance by the OTS
of the Order. Berkeley and the Firm agree to comply with tha
‘terms of the Order upon issuance. and stipulate that the Qrder
‘complies with all requirements of law. -
4. Pipality. The Order will{be issued under -
Section 8(b) of the FDIA, 12 U,.8.C. § 1818(b).. Upon its
issuance by the Director of 0TS, it shal¥ be a final order,
‘effective and fully enforceable by the 038 under the
‘applicabie provisions of the FDIA, as amﬁded by FIRREA.
Nothing in this Stipulation or the attached Order shall
restriot the legal rights of the OTS congerning the use of
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. these documents in litigation or otherwise nor shall t L Firm
and Berkeley be restricted by this siipulation or Order from

interposing any objection to the usé of these documents which
the law may otherwise allow theam.

5. Yaivers. The Firm and Berkeley will waive
their right to a notice of charges andithk administrative
hearing proéidcd by Section 8(b) of thﬁ 4DIA, 12 U.B8.C. 8§
1818(b), and will wailve any right to seek judicial review of

- this Stipulation and the-Order or to seek any.post-hearing
- ~bi-Procedures, “tncluding any luch gight provided by Section 8(hYy.5e.c:
of the FDIA, 12 U.8.C. § 1818(h), and further will waive any
other right to challenge the validity of the order.
(R ' 6. . This Stipulation and the: Order -are. not:'intended
. to limit, nor shall they have the effect of limiting,. the ..
right or authority ofiany other governmental agency. £o: .-~ :i
initiate or pursue‘any other: action, civil or otherwise,
against Berkeley and the Pirm, except for the claims. released
by American as set forth in paragraph 7 below.. .. .:.ciwse
© 74! Simultanecusly with the settlemant of.&his
nattot; American has entexed into a Settlement Agreement and
Mutual Release with the Firm and Berkeley in which Amezrican,
on behalf of itself, its submidiaries, affiliates, officers,. -
directors, employees, heirs, successors and assigns _
(collectively the "Releasing Party"), has agreed that the
amount paid pursuant to paragraph C of the Order shall fully .
discharge an& liability that the Firm and/or Berkeley may have




to the Relsasing Farty, lncluding any Llubu‘;nr with respeact
to any claim that the Releasing Party had, now has, or may
have arising cut of or relating to tha Flem's and Barksley's
representation of the Releasing Party or ths Enstar Group,
Inc., including any such claims assexted In Amesrican Savings
of rlorids, F.2.8, y. EAZKDACEicKk & LocHhate. ot al., Case Wo,
91-30064 CA 28 (Circult Court, Dade Councy), which action
American has agreed to dismiss with pzwiudice as to the Fiza

and Barkaley.
8. Of the amount to be pald to the OTS for the

banefit of Amsrican, pursuant to pazagrapa C of the Order,
$8.1 nillfon shall be allocated to resolution of all potantial
claims of the OTS in this matter and $900,000 shall be
allocated to resolution of the acticn brought by Amercican in
at al., Case No. 91-50064 CA' 28 (Circult Court, ©ude Tounty).

WHEREFORE, in coasideration of the fodégolng, the
QTS, and Berkeley and the Firm executs this Stipulation

OFFICE OF THRIFT SUPERVISTON

/S/ /S/
Timothy Ryan' R Alad J. Berkeley
Directar S

Elrkpatrick & Lockhart

/S/
By:
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. UNITED STATES OF AMERICA
Bafore the
OFFICE OF THRIFT EUPERVISION
DEPARTMENT OF THE TREASURY

| In the Matter of

ALAN J. BERKELEY
 and

KIRKPATRICK & LOCKHART

Ra: fps AP 92-106

Dated! October 5, 1992
ORDER TO CEASE AND DESIST
FOR AFFIRMATIVE RELIEF

= LI AR TACRG P, DE./40%

\l' et Nt Yl Vgt Wt Cnl VP Nl st

ant *-l"ormer counsel to - T
Anerican swings or Florida, FSB
-2y fand, "Florida
the Enstar Group, Inc.

01‘

-vvw
""l

WHEREAS, the Office of 'I'hr.‘l.st(‘. S‘Uperv.'xsion ("OTS") has
conducted an 1nveatiqation pursiunt"to: Resolution ATL 50=17 Qated
. Novembexr 30, 1990 into Maricm Bavimgs of Florida, F8B, Miami,
Florida, formerly known as American Savinga & Loan Association of |
-ll?io;i?a ('Americm") and, as &’ ruul‘,t of that investigation, has
?onglqud that. | :
w" .- Eurinq tha pariod 1987 to 1990, Kirkpatrick & Lockhart (tha
"rirm") provided leqal services to the Enstar Group, Inao.. 7.
| ("Enltu"') | From nid-1968 until October 1990, the.Firm also T
_provided 1ega1 ssrvices to Amrioan which was, durlnq tho period
relevant.hnruto, a’ fifty-percent owned subsidiary of Enstar.
Alan J. Berkeley ("Berkeley") was the Firm partner with overall
responaibility .for the client relationship with Enstar and
Ansrican. = - - : N
- In.Decenbar 1989, pursuant to the provisions of the

. Pinancial Institutions Reform, Recovery and Enforcement Act = '
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(YFIRREA"), American transfezred its junk bond aehitiu to an
affiliata of Enstar in exchafiga for a promissory e in the

principal amount of approximately $209 million. 'rha note, which
was approved by OT8 as required by law, was secuﬂe.dhby callataral

maintained in a collateral account and subject tdislcollataral
‘pledge agreement between the parties. Under the Bikms of the

agreement, the note had to be| sscured by collater@l with a value

-~  oeemece—of--at least 120% of the-note-balance, which was affbndition of

1296 dpptoval, ind Anerlcan and OTBThEd"t5 Epprve, any new or ©rO640

]
.

substituted collatsral. _ ;
In the weaks prior to June 8, 1990, certain sgnior officers

and directors of American and Enstar, including Herris Friednen 2
and ‘Richard Grassgreen, devised a'plen ("The CollateraX.:: - &2
Bubstitution Plan") to pledge asfcollateral stogk-of .a retail
sulisidiary of Enstar, in order to create :"excess collateral™ in:
the collateral account. 'In ‘effect this was a plan:te .substituta)
stock of uncertain value fm: ‘cash. that would be r_wit_mnni;n from
the ‘collateral pool securing the'nicte from Enstar’rt?:_}\morican.
The Collateral Substitution Plan was: devised to pravide:up to:$4s
nililen of capital needed by the.retail subsidiary{of. Enstar, !’
on June 8,.1990, .Enlf.ar convened a.special telephonic.Beard °
of Diractors meating. Berkaley attended the Board meeting by
telephone. At the meeting, Richard Grassgreen, the:Board’s’ -,
Chairman and Chief Eb:ecﬁti.va officer, discussed both a proposal
recently received for the possible purchase of Enstar’s
subsidiary insurances company and the Collateral Substitution .
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‘ | | 3
Plan. The !natu\'v Board of Directora dppr d ‘ Collateral
Substitution Plan. The Collateral Buhlti:,!:io;wlan. with the
material dollar amount involved, was never presented to the
Averican Board of Directors so that the Board could evaluate the
Tisks posed by the Plan.

- Enstar’s General Counsel drafted minutes of the June 8 Board
meating that daescribed the prop;:sed offar ff.or sala of the

- —=ss—-ingurance subsidiary and-the purpose and genersl” outline of the

si-Ycdilataral Substitutich Plan. He thersafter réquested Barkeley *°/4?
i

to reviev the draft minutes and to confer with

riaedman ahout

| vhat vas raquired from a regulatory atandpoint.? . Berkeley’s
edited version eliminated the description of i Collateral k]
. gibatitution Plan contained i{n‘the original-dre ff g&nd daid: néet
deéscribe any intention.by Enstir:toipledge: thef’i:-otail IR | :

subsidiary’s stock to .enable Enstar.to wtthdraﬁ!’exc.es_- SN )
colldteral® to finance the ratail subsidiary. - 7 - oo Enz
‘rii 'Berkeley was also consulted by Harris Friedman, American’s
Chairman and Chief Executive Officer ("CEO") coricerning whether:1
OTS8 .approval wvas requira’d'tor.ﬁm. pledge of tnTEmur:rctau
subsidiary stock to the collateral account. B'oi'kehy -and. another
Pirs member advised American’s CEO that OTS ap ;'oval vas required’
and understood ‘that the CBEO would seek that apiovnl. -..Berkeley
subaeéuenﬁly reviewed a draft of a letter to o'ﬁs seeking oTS8
approval for the retail subsidiary stock as .coliﬂ.atualiundar the :
collateral pledge agreement, The draft did no .‘discloo‘o t.ni ; |

purpose of the pledge of the retail subsidiary ptock and did not
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‘ state that "excess collateral" would be withdrawn from the
collateral account. On June 22, 1990 the letter was in fact sent
to OTS. Barkeley did not advise American’s Chairman or its Board
of Directors that the draft was incomplete or misleading or
.counsel againat its delivery. When the letter was delivered
‘neither the Pirm nor Berkeley knew that Grassgreen and Friedman
_ intended to withdraw cash from the collateral account without oOrs
e —-im--approval of the retail subsidiary stock as collateral.

letter seeking OTS approval was first sent, Enstar withdrew
$29,000,000 in cash rrom the collateral account. In August 1950,
| o'rsladviud American that the stock of the retail subsidiary wasi
not ‘acceptabla :as collateral.  In August and Septenber, :Enstar
. made:additional withdrawals from the Jaccount inoreasing the<tatal
to $38.million. American has lost more than $23. million.as &u.:d
résult of the Collateral Substitution: Plan. - i “drar ar
.. . WHEREAS,. Berkeley and the Firm neither admit nor dany the
allegations arising from the OT8S investigation; and: -« : .t - «-
WHEREAS, Barkeley and the Firm have executed a .stip‘ulltionf;:‘g’
between Barkeley, tha Firm and the Director of 0TS attached
‘hereto and incorporated herein by this reference. (the ... ... =
ngtipulation®); and ST A
.. NCW THEREFORE, the Director of OTS, pursuant to Section 8 of
the Federal Deposit Insurance Aot ("FDIA'), as!amendad, HEREBY
ORDERS as follows:
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A. The Firm: _

i. In undextaking the representrtion of any "savings
assoolation® within the neaning of Section 2(4) of the Home
owners’ Loan Act of 1933, as amended by the Financial
Institutions Reform, Recovery and Bngbr ement Act
(*FIRREA"), 12 U.8.C.A., 1813(b), in a particular matter, the
rirm will comply with standards of proféssional conduct
applicable to such rapresentation whibhgmhy'include the

T -0-1532 Model Rulés “of Professional Tonduct  and the Modael Coda of  ~5'%C
Professional Responsibility. In particular: .

» @. The Firm will not simultaneocusly represent

both (i) a savings association and (ii) the holding b
i/ . company.of such an assaciation (or any other aubsidiary

of the holding conpahy»kvghhwraapect-to;asngttgr,ingg
i o.. which their respective:interests are adveérse:(i) unless
i o~ esch:client, by the chief legal officer of that .client,

or by a senior official-of:that client wvho:does not

‘have 'the principal résponsibility for:the matter in = 3

. question, :consents to.such representation aftar

. disclosure and consultation concerning the nature of

* any possible conflict and its possible adverse .

' consequences, vhich disclosura and consent shall be
appropriately documenteéd by the Firm; (ii) unless the
Firm reasonably concludes that the represantation of
elther client will not be adversely affected by the

Pirm’s representation of the other; and (1ii) unless
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such representation is permitted by applicable
standards of professional conduct.

k. 1In all instances other than those covered by
paragraph (A) (1) (a), while the Firm has a continuing
protosaionai relationship with a aavinqs';llociation,
the Firm will not represent any other client in a
natter involving that savings amsociationand in which

- : | ~-the other client‘s—interssts ara adverse to the savings -

L TeT-EIE 2 agpedistion {regardless’Sf “Whether the Firm is engagad* - 4¢

to provide legal services to the snvipgs association in
connection with that matter) (i) unless the savings
association, by a senior official of the savings e

. apsociation wvho does: not cve a ﬂduc-iaryzcllutx-.;ho the
other. party, or, in the absence of such official, by
ths chief legal oftficexr of that savings asscciation,:or
by a senior official of that savings assoclation who
doegs not have the.prinqipalfrespcnaihility for ‘the ..,
matter: in guestion, consents to such reprssantation
aftar: disclosure and consultation concerning the nature
of any possible conflict and its possible adverse - i«
consegquencea, which disclosure and consent shall ba
appropriately documented by:the Firm; and:(il) unless:..
duch reprasaentation is permitted by applicable
standards of professional sonduct. Co

2. The Firm has adopted, and will maintain, procedures

previcusly reviewed by OT8 with respect to the undertaking
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® . o
and representation of savings auocintioq; clients, and the
acceptance of nevw assigrments for existing savings
association clients, that are designed to identify actual or
potential conflicts of interest presented by any such
engagement. Where such conflicts are identifiad in
connection with tl:ha upuuntﬁtion of any savings
association, the partner primarily responsible for such

- association or assigmuent—{i)-shall resolve any such
LR ggnflicts 'in A manner consistent-with this Ordsr and E
applicable professional standards of conduct, acting in
consultation with, and with the concurreno; of, a member of

the Firm’s Professional Standards Committes not otherwise 7

. involved in the #‘eprnsnt{lﬂm 10f the clienta . in:guestion or
]
(1) shall decline any suchlengagement. : ;. .y
B, Barkalaya”ﬁv“ o T R R R T el -3

) 1. . Barkelgy will ‘not ‘serve as a director, officer or
esnmployee of any insured depgsitory institution or:-its |
holding company and will nat:provide legzal advice or legal
services to: (a). any insured depository inetitution; oxr (b)
the holding company of any (insured depository institution
concerning (i) filings or submissions to the OTS or matters -
that relate to a subsidiary insured depository institution,
or (171) any other matter if the insured depository
institution represented more than fifty percent of tha
consolidated assets of such holding company at the close .of:

the last fiscal year for which financial statements are
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generally available anh contributed more than fifty percent

of the oconsolidated mé earnings of such holding company for

that year.

2. For purposes of paragraph B(1), ﬁ:hgl phrase "insured
depository institution" shall mean any savings and loan
‘association, savings bank, commercial bank, credit union or other
depository institution 'that holds federany insured deposits.

- : ‘3, -In the couru ‘of-repressnting any clien% Berkaeley

-SanAll ‘éxercise dia diligence to ihsufe’ that any information that-:- "
he prepares or assists in preparing and that he knows is to be

| submitted to any federal banking agency is acocurate and complete
in all mt'e:.-'iaél respects. If, after the submission of -

. information ..th‘atrnarkoloy believés is accurate and complete, he
deternines that any euch information was not, in fact, .accurate-:
and complete when and as submitted, he shall take such steps, as
nay be consietent with applicable law and professional ‘standards,
to correct or supplemerit such information. . R
277, . Ce. . The rini vill imake a paynent to the 078, for 'the benefit
of American, in the amount of 89,000,000 which may.be provided
through insurance coverage. ,

... D. .The Order shall vemain in full force and effect for.a
psriod of three years. ' .

E. 8ettled c1ain§. The amount: paid pursuant te Paragraph C
shall inure to the benefit of American and shall fully discharge
and release the Firm and Berkeley from all potential claims and
charges that havas bocn*io'r night be asserted by the OTS8 arising

p T
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out of or relating te the,sirm’s and Berkeley’s representation of
Anarican, its parent, subsidiaries and affiliates.

F. All technical words or phrases ussad in this Oxrder, far
vhich msanings are not otharwisa specified or octherwisa provided
by the provisions of thim Grdar, shall insofar as applicablas,
have the meanings set fort® in ona or more of tha following laws
and regulaticns: Tha Horme iOwnars’ Loan Act, as anandad by
FIRREA; the FDIA, as amenddd by FIRREA; and the regulations of
the /8, am codified in l::h- Coda ‘of Federal Regulations, Title
11, Chapter V (or currently publizhed in tha Federal Register).
Any technical werds or phrases not subject to definition in tha
forageoing laws and regulatisns shall have llnl.‘l.nq'l that acocord
with the best custom and usage ‘In:thes savings association
industry.

G. This Order shall ke and'iseffective and dnforcsabla
upén sarvice on counsal. for Berkelsy &nd the Firm. ‘

'IT I8 80 ORDERED en wil'ﬁ'dﬁf ot @Eeu’!r'f"'ﬂ, 1993, ,
' OFFICE OF THRIFT.SUFERVISION
By:

/S/

'E’imthar Ryan




