
UNITED STATES OF 
nefore tho 

II THE mmm OF 1 
) R . r  OTS 

ALAN Jm BERICELEY i . brt.dt O C t o b o C  S r  1992 
and 

1STIPULATXOl4 M D  
XIRXPATRIQI & Ii- 

) CEASE AND DESIST ORDER 
Former counool t o  1 FOR AFPIRHA9IM RELIEF 
American Savingo o f  Florida, PBB, ) 

- Mlami, Florida, and ------ - --- ) - - . -. 
the ~ n r t a r  ~ t a u p ,  ... Ina. 

.i?.+iS.z,;:' . , , r '::: .- ,.L ;.. . , - i  ; :  .!? 

Tho O f  f ica  of Thrift Bupamirion ( V T S n )  and 

Kirkpatrick C Loekhart (tho Vimn) and Alan J. BerReley 
T?, : 

a if'. 

( nBerkeleyw) hereby r t  ipulata ' and agreo 80 f 011- t 

soportad t o  it, i s  of  the opinion that the ground6 e x i s t  t o  
2:: : - j 
i l l i t i a t a  an h n i n l a t r a t i v e  procoedipg against Ea&Reley drid the 

r 7 . - . .  - . . . . .  

Ilm purruant t o  tho Federal 1 n a h n c e  KoO/..S.. :B(:b) ,::12-: 
. I  

U.e,c, -S ' i8 l8(b)  (Weat 1969 r Supp.: 1992)L Berkal'by. -and the .! ... . . . .  ;,,t' ' ' ."- ' . . . . . . . .  -. . . . . . .  . . . ... 
rim d a r l r e  t o  cooperfite with -0 r n ~  and t o  avoid:: the t i ae  3 
C - " L V . .  

1': : . .  ..'C. ....:..:... :.,.- ..... :.. . . . .  i . i j  , I . ,  . 

.and axpenm of much admfnfuttatlve 6 i t lga t fon and, without 
1 

...... 
~ i t h e z . a ~ l r t t i n g  ordmnyinp tha faqhml or  legal  conolumlonr 

reached by OTB or that much grounds'. eixl8<, hereby s t i pu l a t e  

and conrrent t o  t h e  imeruance of tho acaomgnnying- Cmarnm . and 

D e m i m t  Osdor Lor Affirmative Relld, attdcbad hereto 8 

Eihibi t  A ( tha  "OrderM) I n  con8iderationlfor OTS hmreby 

fotavet relearning and dimcharging ~ o r k d y  and tha Fins from 

a l l  potent ial  c l a i m  and chaqo8 tha t  have been o r  night be 



I 

aamrted by tho OTS axiaing out of a t  zel~tirig to the Firapm 

and Bezkeloyl m reprmaontation of marioaRJt iI patant, 
rubaidiaria8, and affiliatar. 

2. J u r i r d i c w .  
(a) Aaer4c.a im a wravinga aeeociationn and an 

' "inrurad daporitory inmtftutionn am defined by 12 U.8.C. sg 

1462 a d  1813. 

(b) Barkelmy and tho rim' a inrtltution- 

affiliated partieu a8 defhmd by-12 U.61. 
; -y>-.-:F- - 

4 ~ & * 1 3 . ~ u ) .  

- " (c) - Tho D i r ~ ~ t ~ r W f . : t h ~ -  OT8 i 8  tho 

nappropriate Federal Banking agoncyfl to maintain 

adminirtrative procaodinqm against Barkbloy and tho Fixm 

purruant to '12 U.S.C. I 18L8(b$ L 1.. . , ' - r  ., .:L'G 

3.. -. Barkemy and the Firm, without 
adnitting or donying any vfolation of law or rogulatlon, 

conrent to theljuriediction of OTS and to irsuanco by thm OTS 

of thr Ordor. Berkeley and thr .Pima agrya to camgly , w i t h  

:tatnu of the Order upon iaruandie and etipulate that thr Q-r 
:complies with all roquiromntr o f  law. . 

4. m, Tha O r d e r  will* be isrued under -. 1 
section 8(b) of the FDIA, 12 U..S.CI S 1010(b).. Upon it6 

irruance by the Diractor of OTS, it e h a l l b e  a final order, 

effective and fully onforcaablp by the 018 under the 

Nothlng in thin Stipulation or tho attached Order mhrll 

reetriat tho legal rights of the OT8 con6mrning the uea of 



I 
theme documOnt8 in litigation or otherwine nirr ahall t Firm 

and Barka1.y be rontr ictod by t h i n  84ipulation or drde from 

the law may otherwire allow then. 

t 
fntarpo8ing any objection to the ume of  thema documante which 

5 ,  m. The Firm and Berkelay w 4 1 1  waive 

thoir right t o  a notica of chargam and UIL rdmhi~trativa 

haaring p m & l a d  by B ~ t i m  e(b) of th;. *IA, 11 U.B.C. S 

1018(b), and will waiva any right to seek judicial review o f  

this Stipulation and t-he4rder or t o  meek any.port-haarlng 
4) y-a -- procedure~, "IncludinQ any much Elght ' psovidod by 86ction 0 ( h p .  ~ o . . ~ w  

OZ the FDIA, 11 U.8.C. S lelO(h), and Lurthmr will waive 

other right to challenge tha validity of th. order. 

6. , Thi8 8tipulatlon.and the Order are not: Xntended 

to limit, nor shall* m a y  have th@,effect of limiting,.. the..,,,i 

right- or authority, aft  any othar - go,verautantal agency go: :.-. : ,,:r 

initiate or purrua\any othmr;aetAon, civil or otherwime, 

againrt BarkOl8y and tkm ?lrar,,axcept f o r  the c1alrnr~:releaeed 

by American ar rat forth in paragraph 7 balw, , %  ,; 4J ,Y& 

, . -  7,.  8$muLtaneourly~with the sattlemnt','o~.&hl@ 

mttar, Amariaan ham entarad into a 9attlemant Aqreeaent  and 

Mutual Releame vlth the Firm and Berkeley in which American, 

on behalf of.itself, it. rubmidiarier, affiliatar, oCfiemrm,' - 

directorr, pngloyeer, heira, ruccersore and amignm - . 

(colhctivaly tho Wolearing Partyt1), ham agreed that thm 

amount paid purruant to paragraph C of the Ordar ehall fully 

diwharge any 1iabllJty that the Firm andlor Fmrkoley m y  havm 
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UNITED 6TATE6 OF AMERICA 
Before the 

OFFICE OF THRIFT SUPgRVISIW 
DEPARTMENT OF THE TREASURY 

1 
In t h m  Matter of 1 ; 

i 
1 I - 
1 R:: I/fS AP 92-106 
1 
1 Dated: bctobes 5, 1992 
1 
1 ORDER IYJ CEASE AND DZ815T -  ormar mar counrrcl to -- ------- - 3- FOR ;aPFIRHATIVE RELfEF 

American SavLqu of Florida, P8B,D*. ) . '$-ewk-i, !phr idd , -  - I- 1 !: ,v =-,-, f ; : ~ A  P. ~ ~ 4 9  

the &star ~roup, ~nc. i 
\ 

...... 1 

Novembw 30, 1990 into American Baviings of Florida, FBB, Miami, 

Florida, formerly known as American Savings bi Loan Amsociation o f  
.-4L.--. -. ..... 
Florida (lGeri&nn), Md, as--a"'r<~u$t of that inveetiqation, has 

>:;Yc. :. ' . . . . . .  . 4 
. . . a , -  1 

\ , n E M t a E a )  F I W  mid-1988 u n t i l  October I990, the. Firm almo :i :-I' 
L . . .  I' 

pxovided legal 88rviou to Amarioan' whiah vaa, during tha &lad . 

relevant h-eto, a'fifty-peroent owned aubaidiary of Enstar. 

~ l a n  3. - letkalay (wBerlceley~~) Gas'-the Firm partner with overall 

responeibility f o r  the aliant relati'anship with Enstar and 

. In D8oember 1989, pursuant t o  the provisions of the 

Financial Inatitutione Reform, Recovery and Enforcement Act : 



2 

(*FIRREP) , Amariaan transle ite junk itiam to an 

prinaipal amount of apgroximato~y $209 miltion. Tt;. nota, *id 

warn apprevmd by OT8 ar requird by law, warn s a d e & b y  oollatual 

maintained in a oollatoral ao~aunt and sub cot t&~aollatmral t pledge agreeunsnt between the parties. Under the -8 of thr 

agreement, the note had to  bq amcured by c o l l a t e r ~ w i t h  a value 

.- --.. -I.aI of--at leaat 1201; of the -note-- b. lanoe, which was a WndLtlon of 
, 

! :- 3 ~ ~ ' t ~ P ~ ~ & a l ,  'm ';%&loan and O T B T ~ & " ~ ~  '~pPr~vQ a,w nw or D. 

f 

subatltuted a o l l a t ~ a l .  I 

In the week8 prrior t o  Juno I, 1900, certain eqnior officara 

and dimetora of Ameriaan and Put.=, includfng ~azkim h i a h a n  I 
I 

;Richard Grassgreen, daviaed .!a !plan ("IPne C0Uat;era.Z.  : .:i : - # -  ,I. , .L  - 
sribdtitution Plan') to pledge as Ccollaterel eta* o f  ..a ;retaAl 

aubidiary of Enstar, kr oidar -tg. amate ' m ~ x c a s ~  o~Sla,t;ar;.l"'-dl;:-, 

the collateral account. Zn 'ef Zaat this M a  a pl.ml;lfO pruhrtituk 1 

stoak of uncertain valua far :aamh ' m a t  would be _vithdraun%froa 

e e  'collateral pool necurinp th. :nate from ~nstartto.m.~~aan. 

The 'Collateral 6ubatitutian Plan -wam dQvi6ed to pr~videb. up tb: $45 

nilliah of capital naadod by thcretei l  submidiaryiof. Enatar.:' 

. 0n-e 8,  1990, Enrtaraonvened-a ~pe~Laltel8ph0ni0.8o~rr1 

af Director8 meeting. eerlceley attendrd the Board l~eet ing by 

telephone. A t  the misting, Riuhard Graeegreen, the:Board's ' . I  . 

Chairman and Chief Executive off her, dimbutseed both a propoaal 

reoently received f o r  tho paedble purchase of Enetm' u 

rubmidiary inmursnce company and the Collateral Substitution 

" 1 
I ,  . , 
7. 
li 



Plan. The B n a t d  Board of  Dircctora appr 

subst i tut ion Plan. The col la tera l  

material do l la r  amount involvcrd, vae never prmdkted to th. 

American Board o f  Direatore 80 tha t  the Board could evaluate tho 

r i r k r  posed by the Plan. 

Enstarra General Counsel draftad ninutee of t he  Juno 8 board 

meting that daeeribed M. propommi offar ' f o r  i.1. of the 

---A+.-. inmuranae submidiary and.'tha purpora anb genet* outlin. of th. 

: -13-&53&ts'l 8u&-titbti& plan. ~&$harbii'i3& ri'&p~emtod ~ o r k a l a ~ " ~ ' ~ "  

t o  roviev the draft minutes and t o  aanfer with iedman about 

what war required from a regulatory atandpoint., Bark.ley*e 

editad vererien eliminatcrd the de~or ip t i on  of v l a t e r a l  1 3 

M i t u t i o n  Plan oontdned' h:thr original  * dt. . ai '.did: nbt 

OW3 approval war required ' t o r  the. pledga . of thr(BEnstar'~rotai1 
t subsidiary stock to.the col la tera l  aaaount. Berkeley-.and another 

$ 
~ i k i  m e m b e r  advined mer iaants  CEO' tha t  OTS ap oval wan. raqis&od' ' 

and undarntood that the CEO would meek t h a t  ap oval. -.. .8orkoluy 
I 

nubaequently reviewed a draft of a l e t t e r  t o  OTS meeking OTB 

approval for the r e t a i l  subsidiary otook a8 c o l Q a t u a 1  under tha 

callatmral pledge agrounmnt, The draf t  d id  no d i rc lo ro  tho 

purpose of  the pledge of the r e t a i l  subridiary tockfand did not 

D 
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eta- that m ~ a a u o  c o l l a t e r u ~ ~  would bo withdrawn from tha 

collateral aocount. On June 32, 1990 tlr. letter vaa in fa& eent 

to OTB. Bcrrkoloy did not adviee Ameriaanfe Chairrman or i t 8  Board 

at Directtor6 that tho draft war incomplete or mialoadinq or 

.aouneol against i t e  dolivory. When the letter wmo dollvard 

'neither the F i r a  nor Borkeley knew that drasegreen and Frladmn 

intended t o  withdraw cash from the collateral a-ount w i t h o u t  OT8 

latter eeekinq OTS approval war first eent, Enetar vithdrew 

$a9,ooo,ooo in cash rrm tha collateral account. In ~ugumt 1990, 

OT8 advimed American that the atogk of the retail aubridiary w u d  

not .acceptable :as collateral. In  . A u g m t  end Sept-., $-tar 

=dm additional: withdrawale from the Iaciaount inareamine tha'.,tatak 

rdou2t o f .  Uu ' Collateral  substitution^ Plan. - ,  I . .  " i , . :  r . .  I: . . , , . . , . , ., .. 

8 : . WHEREAS,. Borkaley and tho Firm neither admit nqr duly 

, t . . .,. allmgationm ar i~ ing  from the OTS invecltiqation; and. . .' - . . - I ,  , 

. WHEREAS, ' Berkeley and tha Firm have executed a stipulation, 5 

betwean Bulmley, the Firm and @0 Director of OTS attaahed 

hereto and incorporated herein by this keferenae (tho t -.. I . , 

N6tipulationH); and i -. 

- NSW THEREFORE, tho Director .of OTS, pursuant to Soction 8 o f  

the Federal Depooit Xnsuranae Aut ' (81FDIAtr) , as' amendad,. .=Y 



A. Th. Flm: 

1. In undertaking the repreeen t ion of any "eavingm P 
aerooiationn within tho moaning of 9ektion 2(4)  of the H m a  

ownercr8 Loan A& of 1933, am Finanoial 

Inmtitutionr Roforzn, Recovery 

(m~IRI(Mn), i a  U.S. C.A. 1813 

~ k m n  will comply vi th etandarde of profeaeional conduct 
i applicabla to such rapreaentation which. may. include the 

- 43 --q 1: --> 
- s - - - ~ .  M c i a s l  ~ u l d k  ':OZ  ref eecrional kzltiat- and a8 Model Cod8 of. 

Professional Responsibility. In particular: 

a. The Firm will not uimultanmwrly represent 

both (i) a eavinq. aruociation and (ii) thm holding 1 

comp~Uy,.of suah an aeewiation (or any other aubeidiary 

of the holding conpany!) ? v i e  respect t o  a :wttor ,&ng.,3 

whiah .+heir rempecti~8.:~Ut,b~&1tm are adverm:(E) uml;agm 

each :aliont, by tho chirf legal off iaar 63- that ,alient, 

or by .a senior off icfap-of.: that blient. who :doam not 

have !the principal responsibility for :.the matter - in ;: J 

que8tion;consents to  such representation aftW 

disclosure and coneultation concerning tnm'.naturo of 

any pbsuibla conil iat and ftm possiblm adverae 

consegu+ncm, which dirrclooura and consent shnll be 

appropriately dooumentaid by the Firm; (ii) unlebe the 

Firm reasonably oonoludes that the rtpreeentation of 

either client will not be adverliely affected by +he 

Fimra repreusntation-of the other; and (iii) unless 



OTS PUBLIC AFFA 

suah repramontation i e  peroaittd by applicablq 

mtandarda of proforriohal conduct. 

b. I n  a l l  inetanoea 0th- than thoso owermd by 

patagraph (A) (1) (a) ,  while the ~ i r m  hae a continuing 

prof.saiona1 relationship w i t h  a ravinqe ammoaiation, 

the Pirn w i l l  not  represent any othar client in a 

matter involving that savings association and Ln whiah I 
-the othmr c l l o n t ~ n t e m e t a  are adversa t o  tha rav ing-  

- + :-I!: ;; =" '1 ammoditition - (regardhas 'of "whe&mr -0 Firm i. enqag&d"'"4" 

to provido logal services t o  the ~avinga aasouiation in 

connection w i t h  that r a t t o r )  (L) unlearn the rravingm 

aomociation, by a senior of f io ia l  o f  tho aavingu 0 
I 

asroctiation who doessnot ova a flduciary:dut~.to thr 

other, party, or, in the.abrsnoe of much of f i c i a l ,  by 

t h m  chief legal of t  i-. oE t h a t  saving. areaaiaeion, k r  

by cr eonior o f f io ia l  o f  t ha t  savings aeeoaiation uhg; 

doerr not  have t h e  p r iwipu l  'reeponeibility for :th. .,:I,, 

matter in quemtion, aonoentu t o  such reprssemtation 

aftar :disolosure and consultation concerning-tha nrturr 
of  any paroible conflict and its possible adverse i ..: *. 

conaepuencee, which disclosure and consent ahal l  k 

appropriately daaumented by the Firm; and. (ii) unlaaa" . 

ruch representation i s  permitted by appliaable 

etandardr of profeuaional eonduot. t 

3. The PI- has adopted, and w i l l  maintain, procedure# 

praviauely reviewed by OTS with reepeot t o  tho undertaking 



-- 
OTS PWLIC -4. 

ameoiatioq I olistrte, 

for existing saving. 

designed to identify 

7 

anb the  

actual or 

potmtAal oonfli&s oZ intsrcrrt prerented by any euch 

engagement. Whmra such oonflickm are identified irr 

connection w i t h  the representation of any ewingm 

armodation, thr partner primarily responsible for such 

applicable profossiorml mtandudn o f  conduct, mating in 

conrultatian with, and w i t h  th. aonaurtenoe of,  a member of 

holding company and will nataprovide legal advice or legal 

the holding company of any:inrukad depository dnatitution 

- eoncoming (i) filings or oubmkmsions t o  the OT6 or .mattars 

or (ii) any other matter i f  the insured depoeitory 

institution repreeented mora than fifty percent of the 

aoneolideted aesets or such holding company at the close * o f ,  

the l a r t  fieaal year for which financial ertatemcmtn arm 



gonorally available anb oontribu ad more than fifty pmrcent f 
of t h e  ooneolidated nst earning8 of sudr holding cmpany f o r  

that year. 

2. For purpores of paragraph B(l)r the phrasm mineuced 
I' I 

depooitory institutionM sha l l  mean any mavingo and loan 

amociation, aavingm bank, commsrcial ba*, credit Union or other 

depository inmtitutionlthat holde federalxy innwed deparita. 

A -- 3 .  ~n tb. oaum. of - rmppmranting an; alien I , ~tarke1.y 

. - - ~ ~ - r X  rexercir i  *'hie 'dxilgence t o  ifrsuro" VLcit any inf m a t i o n  thef -""" 
ho prepareo or amsiatm i n  preparing and that  he know i r  t o  be 

eulmittad t o  any federal banking agenay ia  aoourate and complota 

in all material rampeota. I f ,  a f t e r  tho eubarirrion of 

h i o m a t i o n  t h a t  Berkeley balirv+r f o accurate and canpXote, her.' 

determines that any 8uah information' .war not, in f a t ,  . a-rat* *..: 

and oomplate.when and am rubmittad, he &al l  take suoh rtepm, am 

may bc conriatent w i t h  applioablcr law and professional 9ta-dm, 

tb:correot or supplmmuit muah information. .'t- 

.- - -- C, The ~ i m d  will maka a paymant t a  the ma, fo r  'the benefit- 

o i  mariuan, in tke d u n t  of ,S,OOO;OOO miah u y  bm provideti 

through inmuran- awel)agcr. . - - 

-- - D. me Order ehadl remain i n  f u l l  forae and offeut f o r  a, " 

pmriod of three yrarr. 

E. Sett led Claima. me amount.paid pursuant t o  Paragraph C 

ohall inure t o  .tho bonefit of American and  hall fully dimcharge 

and re leare  thr Firm aad Berkeley from a l l  potent ial  o l a h s  and 

charge6 tha t  have been lor might ba areerted by the OTS aris ing 
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