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This removal and prohibition action vas initiated ky :k.e 

then office of Enforcenent of the Federal Home Loan Bank Bcar? 

("Bank Boardw)' on behalf of the ESLIC against Jess A. Rodrigces, 

the Chairman of the Board of Directors of Saratoga Savings and 

Loan Association ("Saratogan) and Donna A. Rodriques, a Senis: 

vice President of Saratoga, for alleged violations zf 

regulations, alleged unsafe and unsound practices, alleged 

violations of the conflict of interest regulations, and alleged 

breaches of fiduciary duty. 

Saratoga is a California savings association with its 

principal place of business in San Jose, California. California 

Housing Securities, InC. ("CHS"), a Califsrnia corporation and 

savizgs and loan holding company, is the parent of Saratcua. 

Since about late 1970, Jess A. Rodriques has owned, and ccntir.ces 

to own, all of the outstanding stock issued by CXS. si-- 

Septenber 24, 1984, CIIS has owned, and continues to own, all zf 

the outstanding stock of Saratoga. Saratoga's accounts %ere 

On August 9, 1989 the Financial Institutions Refcr-, 
Recovery, and Enforcement Act of 1989 (hib. L. 101-73, 103 Stac. 
L33 (1989)) !"FIKREA") was enacted. EIRREA abolished the Bar.< 
Board and its insurance arm, the Federal Savings and Lcan 
Insurance Corporation ("ESLIC"). As the successor agency t3 :?e 
aank Board, the Director of the Office of Thrift Supervlsisr. 
("QTS") is the appropriate person to determine the diswositim =f 
this matter. Section 401(h) of FIRXEA provides for t!?e 
continuation of the Bank Board's order in this matter, acd 
provides that it shall be enforceable by the Director of the CTS. 
Accordingly, this matter may be adjudicated by the Director. 
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insured by the FSLIC pursuant to Section 403(b) of the ?lat~cr.a: 

Housing A&, 12 U.S.C. 1726(b) ("fTHA1'),  but after enaczZer.= 3: 

FIRREA on August 9, 1989, the accounts became insured by z7.e 

Savings Association Insurance Fund ("SAIF"). Saratoga commenced 

operations on or about April 18, 1983, and it remains :n 

operation through the date hereof. 

This actlon arose as a result of four unsecured loans .*,ad= 

by Saratoqa (and refinancing of such loans) to three 

partnerships: a 5400,000 loan to the RH&C Venture reqardlng the 

Cinnabar property (the "RH&C Venturem) , a $456,000 loan to the 

Tate and Lazares Venture, and two loans ln the amount of 5800,000 

each to the Continental Can Property Joint Venture (the 

"Continental Can Venture*) (collect~vely referred to as =>e 

"Subject Loans"). Mr. and Mrs. Rodrlquez here involved with eac.: 

of the above three entltles at the C m e  :he loans in queszr:? 

were made. 

The NWA and applicable regulations of the Bank Boar5. L.: 

effect at the time of the above transactions, authorized FSLIC 1: 

proceed against a director or officer of a FSLIC-insured 

institution vho was in breach of his or her fiduciary r',ucq k f ,  

engaged in unsafe or unsound practices, or vlolated Bank 3oarr', 

requlatlons and whose conduct (1) caused the institutzm =: 
suffer substantial financial loss and (2) demonstrated a wr1lf;l 

or continuing disregard for the safety and soundness of t k e  



institution. Tfiese rdles were designed to control rrsk t3 t7.e 

FSLIC insurance fund and thereby protect the fund for the Senef:: 

and protection of all depositors. 

on December 30, 1988 a Notice of Intention to Remove and 

Prohibit (the **Noticen) was issued against Mr. & Mrs. Rodrigues. 

They were charged with acting singly and in concert (1) to cause 

Saratoga to violate the FSLIC's regulation prohibiting loans-to- 

affiliated-persons, 12 C.F.R. 5 563.43(b): or (2) to engage in 

acts, omissions or practices which constitute breaches of their 

fiduciary duties as directors or officers of Saratoga. The 

Notice charged that by such violations, practices or breaches of 

.uciary duty, (1) they received financial gain, or (2) Saratoga 

suffered substantial financial damage, and that such violarisns, 

practices or breaches of fiduciary duty, ( 1 )  involved persona? 

dishonesty on their part, or ( 2 )  demonstrated a wiliful cr 

continuing disregard for the safety or soundness of Saratcga. 

The Administrative Law Judge ("AW") before whom this mzter 

Gas adjudicated issued a Recommended Decision with detar:ed 

Findings of Fact and Conclusions of Law (a copy is attached as 

Exhibit 1). The AW concluded that the Bank Board's findinqs in 

the Notice were fully supported by the record. (Recccmended 

Decisicn at 42.) In this regard, the ALJ found that the business 

associations involved in the Subject Loans each constituted an 

@. f iliated personss of Saratoqa. (Recommended Decision at 19. ; 
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He determined that Saratoga violated 5 

Subject hans. (Recommended Decision 

563.43(b) by nakinq =r.e 

at 40.) In the AL-*s 

opinion, Jess A. Rodrigues participated in the making of c?.e 

Subject Laans, and Donna Rodrigues engaged in actions with ker 

husband whereby she participated in, and aided and abetted, tke 

regulatory violations. (Recommended Decision at 41.) He also 

determined that Mr. and Mrs. Rodrigues engaged or participated in 

one or more unsafe or unsound practices in connection with t5.e 

Subject Loans. (Recommended Decision at 40.) The Decisicn 

states that during the period in question, Mr. and Mrs. Rodrigues 

owed a fiduciary duty of loyalty to Saratoga and its depositors, 

and engaged in acts, omissions, or practices whzch const~tuted 

breaches of their fiduciary duties owed to Saratoga and 1:s 

depositors. (Recommended Decision at 40., The Cecls~on aisc 

states that Saratoga suffered substantia: frnanc~al danage c:i 

reason of the regulatory violations mentioned above, by reasor. cf  

the unsafe or unsound practices and breaches of fiduciary duty =f 

the Rodrigues', and that the Rodrigues had recelved f~r.ancra1 

gain by reason of such violations. (Recommended Decision at 41.) 

The ALJ fuhller stated that the actions of Mr. and Mrs. 2odripes 

perpetuated a fraudulent scheme of using nomlnes Loans tnat 

redounded to their own personal benefit. (Recommended Dec~srzn 

at 42.) He d ter.~ined that their actions demonstrated a :'il?fzL 

and continuing disregard for the safety and soundness c :  

Saratoga. (Recommended Decision at 42.) 



Section 903(a) of FIRREA now consolidates the removal and 

prohibition authority of the various banking agencies. This ;as 

accomplished by amending 5 8(0)(1) Of the Federal Depos-t 

Insurance Act (the *FDIAm) , 12 U.S.C. 1818(e) (1) to rnclude the  

removal and prohzbition authority for all of the bankrng 

agencies. The revised provision, which applies to this maczer, 

essentially sets forth the same criteria for removai and 

prohibition as was set forth in 5 407(g) of the MIA. 

The Director has examined the record of the proceedings in 

this case and concludes that the Rodrigues' caused Saratoga to 

violate regulations, engaged in unsafe or unsound practices, 

breached their fiduciary duties to Saratoa received financial 

gain as a result of such breaches, and engaged in perscn 

dishonesty and a disregard for safety and soundness principles. 

Based on his findings that the Rodrimes' caused Saratoqa t= 

violate the then existing Bank Board regulations and to C=ZTL'. 

unsafe and unsound practices and breached their fiduciary duries, 

t'se Director issues an order prohibiting Jesse A. Rodrigues and 

3anna Rodrigues from participating in the conduct of the affairs 

---*. of Saratoga or any other entity as set forth in Secc'-- 

8(e) (7) ( A )  of the Federal Deposit Insurance Act, as amended ty 

Title ;X of the FIZXLSEA, codified at 12 U.S.C. 5 1818(e) ( 7 )  ( A ? .  



The provisions of the FDIA that provide for remov:zq a 

director or officer and/or prohibiting him or her from furzher 

participation in the affairs of a savings association and barrrnij 

his or her participation in any such association is Sectrsr. 

1818 (e) . Removal and prohibition proceedings are deslgned := 
control and limit the risk undertaken by federally insured 

savings associations, including state-chartered associations such 

as Saratoga, to limit the exposure of the federal insurance funds 

(the Savings Association Insurance Fund and the Bank Insurance 

Fund), and thereby to protect the funds for the benefit and 

protection of all depositors, by mandatrng prudent bus~ness 

practices. Saratoga sought and received FSLIC, and subsequently 

SAIF insurance of its deposits, and with thaf insurance cones the 

burden of regulation. 

Under Section 1818fe) of the FDIA, OTS say serve upon =n 

"institution affiliated partyw a notice of its intention == 
remove or prohibit whenever in OTS's opinion: 

1) the individual has committed a breach of 
his fiduciary duty to the institution, g~ has 
engaged or participated in an unsafe or 
unsound practice with respect to the 
association, a has committed a vrolation of 

Prior to FIRREA the provision applicable to savlnqs ar.d 
icans was contained in Section 407(g), 12 U.S.C. 5 1730(gi. 



m y  law, rule, or regulation, or a final 
urse-and-desist order: 

2 )  as a result of the breach of fiduciary 
duty, unsafe or unsound practice, or 
violation, the association has suffered or 
will probably suffer substantial financial 
loss or other damage p~ the individual has 
received financial gain: a 
3) the breach of fiduciary duty, unsafe or 
unsound practice, or violation evidences 
personal dishonesty on the part of the 
individual willful or continuing disregard 
for the rjafety or soundness of the 
association. 

Section 8(e) of the EDIA, 12 U.S.C. 1818(e) provides in 
pertinent part : 

(e) Removal and prohibition authority. 
(1) AUTHORITY TO ISSUE ORDER. Whenever the 
appropriate Federal banking agency deternines 
that -- 
( A )  any institution-affiliated party has, 
dirpctly or indirectly -- 
(i) violated -- 
(I) any law or regulation: 
(11) any cease-and-desist erder vhich has 
become final: 
(111) any condition imposed in writing by the 
appropriate Federal banking agency in 
connection with the grant of any application 
or other request by such depository 
institution: or 
(IV) any written agreement between such 
depository institution and such agency; 
(ii) engaged or participated in any unsafe or 
unsound practice in connection with any 
inrut& depository institution or business 
hs+itution: or 
(iii) comnitted or engaged in any act, 
omission, or practice which constitutes a 
breach of such party's fiduciary duty: 
(B) by reason of the violation, practice, or 
breach described in any clause of 
subparagraph (A) -- 
(i) such insured depository institution or 
business institution has suffered or will 
probably suffer financial loss or other 
damage : 
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The term *instLtutlon-affiliated partyu ineans any d;recz:r, 

officer, esployee or controlling stockholder (other than a t+r.i. 

3olding company) of, or agent for, an insured deccs . * - - . .  

(ii) the interests of the insured depository 
institution's depositors have been or could 
be prejudiced; or 
(iii) such party has received financial gain 
or other benefit by reason of such violation, 
practice, or breach: and 
(C) such violation, practice, or breach -- 
(i) involves personal dishonesty on the part 
of such party: or 
(ii) demonstrates willful or continuing 
disregard by such party for tho safety or 
soundness of such insured depository 
institution or business institutign, 
the agency nay serve upon such party a 
written notice of the agency's intention to 
remove such party from office or to prohibit 
any further participation by suc2 party, in 
any nanner, in the conduct of the affairs of 
any insured depository institution. 

Section 8 (e) (3) provides: 

( A )  Suspension or prohibition authorized. If 
the appropriate Federal banking agency serves 
written notice under paragraph ( 1  or (2) to 
any insti'tution-affiliated party of such 
agency's intention to issue an order under 
such paragraph, the appropriate Federal 
banking agency may suspend such party from 
office or prohibit such party from f~rther 
participation in any manner in the conduct of 
t5e affairs -f t:ie depository institution, if 
the agency -- 
(i) determines that such action is necessary 
for the protection of the depository 
institution or the interests of the 
depository institution's depositors; and 
(ii) serves such party with written notice of 
the suspension order. 



institution.  he term "depository institutlonn lnciudes 6r.y 

savings association. 

Jess A. Rodrigues since 1982 has owned and Control~ed 

Saratoga, directly or indirectly. From 1982 through September 

1984, Mr. Rodrigues owned all of the outstanding stock issued ey 

Saratoga. On or about September 24, 1984, he transferred ail ~f 

his Saratoqa stock to CHS. Since about late 1970, Mr. Rodrrgces 

has owned, and continues to own, all of the outstandinq stxk 

issued by CHS. Since on or about September 24, 1984, CHS has 

owned, and continues to own, all of the outstandinq stock of 

0 
Saratoqa. 

Mr. Rodrigues has served as a directcz of Saratoga ar, a11 

tises since it commenced operations in April 1983, and has served 

as its chairman of the board at all times since April 1 9 6 6 .  

During the period from April 1983 through July 23, 1937, M r .  

Rodrigues also served as an officer of Saratoga with the title 

sometimes being president and other times beinq chief executi.ie 

officer. During the time that he served as an executive officer 

of Saratoqa, Jess A. Rodrigues also served as a member of 

Saratoqals loan committee. 

Section 3(u) of the FDIA, 12 U.S.C. 1813(u) 



Donna R. Rodrigues c~rrently serves as a senior VL== 

president of Saratoga. Mrs. Rodrigues also served as a d~rect:: 

of Saratoga during the periods of September 27, 1982, t h r c ~ q n  

Harch 25, 1985, and June 10, 1986, through June 28, 1988. Dur1r.q 

these times, Mrs. Rodrigues was, and currently is, the wife of 

Jess A.  Rodrigues. 

The OTS and the Director have revleved the evidence of 

record in this proceeding and the Adminrstrative Law Judge's 

Findings of .Fact Nos. 1 through 85 contained in his Recommended 

Declslon at pages 2 through 38. We adopt tiese Findings of Fact 

as our om. 1 

Jess A. Rodrigues and Donna R. Rodrigues filed exceptlons =$ 

these findings: however, we conclude that the exceptions seek :?.e 

inclusion of irrelevant and repetitive infomation that xould nc: 

add significantly to the Findings. 

While some of the Fi-dirp of Fact appear to state Lef=- 

conclusions, on the whole ve find the AU's faczual findznqs are 

supported by the record and we adopt them substantially in the:? 

entirety. Those Findings are not repeated here, but are 



duplicated as Exhibit 1. Moreover, where the Reccszendei 

Decision did not provide citations to the record, ve izve 

provided them. 5 

The critical facts may be summarized as follows: Jess A .  

Rodrigues has owned and controlled Saratoqa, directly zr 

indirectly since 1982. He played a central role in c.e 

organization of Saratoqa, and since Saratoqa comqenced operations 

rn April 1983, Mr. Rodrigues has served as a director, and served 

as Saratoqa's chairnan of the board since April 1986. 

Donna R. Rodrigues currently serves as a senior vice a president of Saratoqa. She served as a iirector of Saratgqa 

during the periods of September 27, 1982, t."..rough March 25, 55G5, 

and June 10, 1986, through June 28, 1988. During these %irr.es 

Mrs. Rodrigues was, and currently is, the wife of Zess A .  

Rodrigues . 

During the years 1983 and 1984 Saratoga entered into c?,ree 

transactions by makinq four separate loans. The =?irse 

transactions at issue here are: 1) the RH&C Venture Regar5~r.5 

the Cinnabar Property (Saratoqa Loan No. 80-00312); 2) the Tare 

and lazares Venture Regarding the Marina Property (Saratsga :car. 

' Throuqhout this opinion, we make references tg =?.e 

@ Administrative Record which includes a transcript r .  1 , WL:: 
Exhibits ( " G X " ) ,  and Respondent's Exhibits ("RX") . 



No. 80-00473): and 3) the Joint Venture Regarding the Contlnenca; 

Can Property (Saratoga Loan Xos. 80-00559 and 80-00560). 

A. me RH&C Venture Reaardina the Cinnabar Prooerty 

 he Cinnabar Property venture with RnhC (the "RHhC Venture") 

involved Saratoga's unsecured loan in the amount of 5400,000 made 

to Richard A .  Cristina and Hurray B. Hall ("Cristina and Hallwj 

to help finance the acq~isiti0n of real property (the "Cinnabar 

PropertyM) by a business venture in which Mr. and Xrs. Rodrzgues 

were co-venturers. (GX 3, p. 55.) 

Cristina and Hall are the sole general partners of a 

California general partnership named Cristiza & Hall, which is in 

the real estate development business. (Cristina p. 548: Hall, p .  . 
614.) In connection with their activities involving tte 

investment in and development of real estace, they often encer 

into partnerships or joint ventures with third parties. 

(Cristina, p. 560: ~ali, pp. 615-16.) Cristina is the ssn 9f 

Vernon Cristlna, a former director of Saratoga and friend sf Jess 

A.  Rodriguea. Cristina was personally acquainted with Jess A .  

Rodrigues, and had worked for Mr. Rodrigues' corporaticr, and 

parent of Saratoga, CHS durir? tPe late 1970s. (Cristir.a, p .  

549: J. Rodrigues, p. 1050.) Hall has been personaily acquainzed 

with Jess A.  Rodrigues for about ten years. (Hall, p. 616; 2 .  

Rodrigues, p. 1054.) 



On Frbruary 9, 1984, Crlstina h Hall entered :nto an  

agreement to purchase the Cinnabar Property from say-valley 

Ventures for $4,300,000. (GX 39: Cristina, pp. 552-53: Hall, pp. 

620-21.) A down payment of 550,000 vas made. (GX 47, pp. a ,  9 . )  

On or before February 16, ~ 9 8 4 , ~  Messrs. Crist~na and Hall had 

spoken vith Jess A. Rodriques about having him and his wrfe Do9.-.a 

participate as investors in the Cinnabar property. At about that 

tine Messrs. Cristina, Hall and Rodrigues entered into an oral 

agreement concernlng the Cinnabar Property which provided that 

Mr. and Mrs. Rodriques (together), Cristina, and Hall were to 

acquire the Property, each to have a one-third ownership 

interest, each to contribute one-third of the funds needed f o r  

the acquisition, and each to share one-third in the profits o r  

lcsses related to their ownership in the Cinnabar Prcperzy. 

(Cristina, pp. 554-55: Hall, p. 617; Answer Par. 7.) The jaL.-.: 

venture was to be called the "RH&C Venture." (Xall, p. 615: J~P_  

GX 48.) 

In addition toentering into the joint venture agreement, 

Jess A. Rodrigues and Donna Rodrigues participated in variscs 

activities in support of the RH&C venture, including executicn cf 

a lease agreement dated March 1, 1984, regarding a lease of prr 

The A L i  Gecxslon notes that the date of February 1 5 ,  198: 
rs supported by a letier of that date indicating that Rodr:ques. 
Hall, and Cristina were removing contrngenczes to the purchase sf 
the property. (GX 40. ) 



of the cinnabar Warehouse to C.C.B.S. Warehousing Services, Tnc. 

(GX 41: Ansvrr Par. 13.) 

In mld-February 1984, the RHCC Venturers obtained approval 

for a $3 million purchase money mortgage loan from San Francisco 

Federal Savings and Loan Association ("Sari Francisco Federal":. 

(GX 51: Hall, p. 656,) In order to acquire the Cinnabar Proper=:, 

however, RW&C would still require another 51.3 mrlllon. (a GX 
47, p. 38: Cristina, p. 553.) The additional funds were obtalned 

as follows: I) $1 mrllion from three line-of-credit loans fros 

Crocker National Bank that were secured by a) a second deed of 

trust against the Cinnabar property in favor of CHS and assigned 

to Crocker, and b) a take-out commit=lent from CHS, prepared and 

signed by Mr. Rodrigues:' 2) funds from Saratoga loan no. 2:- 

e 
00312 (the "Saratoga Loanm): and 3) S150,OCO contributed c y  ??r. 

and Mrs. Rodrigues. (GX 48: GX 49: GX 92; Crrstlna, pp. 5 6 1 - 5 2 ;  

749-51; Hall, p. 659.) 

Jess A.  Rodrigues participated in the making of Saracqa 

loan no. 80-00312, and he was instrumental in causing that :=a,? 

to be mado. Lawrence J. Winrlow (*Winslowas) who at the tiae ;as 

- 
' The AM Decision notes =hat iiuring the course cf t k e  

FSLIC1s investigation, it issued a subpoena guces tecun :c C3S 
for docunents regarding this $1 million obligation of CES. .: 2 X 
78.) CHS, however, acting though its counsel, responded to ::e 
PSLIC that it had no documents regarding this $1 millim 
obligation, and it implied that there was no such obligation. 
(GX 79: &#& J. Rodrigues, p. 1172.) 



serving a. the executive vice president and a direct-: c f  

Saratoga testified that, in or about March 1984, Zess A .  

Rodrigues told his that Saratoga vould be making this $400,:,'3 

unsecured loan, and that based on this information he qat.*,ered 

the documentation to support the loan. (Winslow, pp. 104-6.;8 

cristina also testified that, in March 1984, he had met wlth ;ess 

A. Rodrigues in his office at Saratoga, and that they dlsc~ssed 

the making of the $400,000 loan. Cristina testified further that 

=&g this discussion with Jess A. Rodrigues, Mr. Rodrzgues net 

wlth Winslow to assist Winslow with preparing the dccuinentatlon 

in connection with the loan. (Cristina, pp. 714-15. ) 

Winslow further testified that prior to the funding of the 

Saratoga Loan, neither Jess A. Rodrigues nor Donna Rodrrques 

disclosed to Winslow or to Saratoga's board of directors :?.at 

they Vera participants with Cristina and Hall in the ?.HZC 

Venture. (Winslow, pp. 111, 113, 128.) There is no tescizony cr 

other evidence that conflicts with Mr. Winslow's testinon? =n 

this point. Jess A. Rodrigues did not give testisony =!?at 

directly conflicted with Winslow's testimony on this point, but 

rather sees to imply that, immediately the loan >as 

Mr. Winslow served as the Executive vice president and a 
. - - *  - - 3irector of Saratoqa during the period from April 18, -.-- 

thrwgh January 1985, and served as president of Saracccja f r c -  
Zanuary 1985 through February 22, 1985. 

Mr. Rodrigues denies that, prior to the making of :?.AS * loan, he spcke a t h  Winslow about makmq the loan. . ,- ' 
Rodrlgues, p. 1069.) 



16 

funded, Winslov should have been able to figure out =na= 

~odrigues was involved in a venture with Cristsna and Hall. , . * . 
Rodriques, p. 1072.) 

The $400,000 loan was funded on March 26, 1984 by t!ie 

issuance of two checks payable to the order of Xessrs. Crlstr,ca 

and Hall: One for $300,000 (check no. 2396) and one for $ 1 0 0 , ~ ~ 0  

(check no. 2397). (GX 2: DX 1.) On March 26, 1984 a checxl3g 

account was opened for RH&C at Saratoga by Jess A.  Rodrigues, 

Cristina, and Hall with a deposit of $450,000. $300,000 of the 

initial deposit was made by depositing check no. 2396, with the 

remaining $150,000 drawn against a checking account of Mr. and 

Mrs. Rodrigues' at Saratoga, bearing the naxe "J. A .  Rodriques 4 

Venturer."10 (GX 48: GX 49: Hall, pp. 633-i7.) 

The acqululsitlon of the Cmnabar Property by the &W&C 7 e r . r ~ r a  

was consummated on March 28, 1984. (GX 47, p. 38.) The c?cs::$ 

documents show that the RHhC Venturers, (which included 4Ir. ara 

Mrs. Rodrigues), took title to the Cinnabar Property on Harm 23, 

1984, as shown by m e  deed recorded with the county land recor$s. 

(GX 53.) After application of the San Francisco Federal lcar. 

proceeds, and the $1,000,000 loan made to the Venture by CES ,=?e 

pr~ceeds of which were funded by the C-?ck..r Loan), appl~zaz::: 

The issuance of this 5150,000 check caused the Z .  A .  
Rodrigues h Venturers account to be overdrawn. (GX 7 6 :  GX 7 7 :  J. 
Psdrigues, pp. 1164-67.) 



of tax prorations, a commission due Cristina & Hall, and =re.',;= 

for the $?1o,ooo escrow deposit, the amount of cash due at =he 

closing was 5231,083.07. (GX 47, p. 38.) This amount ;as 

derived, in whole or in part, fr0iU the proceeds of the Saratcqa 

ban. This is because 1) the escrow documents show that t?.e 

$231,083.07 amount was deposited into the escrow by a check drawn 

against the RH6C checking account at Saratoga (GX 47, p. lo), and 

2) 5300,000 of the 5450,000 that had been deposited into t3e m & c  

checking account was derived from the proceeds of the Saratoqa 

Loan. 

In 1984, RHbC leased the space in the Cinnabar Property * -- 
warehouses, and Mr. and Mrs. Rodrigues execuced various of the 

lease agreements on behalf of the lessor. ItX 41.) The Cinnabar . 
Property remained fully leased during 1964 and 1985. (Hal, . 
p. 664.) RH&C commenced the disbursement of prafits to eacn :f 

the RHbC venturers on February I, 1985, by issuing a check Ln the 

amount of 51,000 to Jess A. Rodrigues. (GX 53, p. 1., 

Thereafter, RHbC made disbursements of profits virtually on a 

sonthly basis, derived principally from the positive cash flcr; 

from the rmtal of the Cinnabar Property. (Crrst~na, p. -. - a .  ! 

Through July 1, 1987, W & C  made disbursements to Mr. and wrs. 

Rodr~gues in an aggregate amount of 5216,000, includ~ng a 

d~sbursement of 5170,000 on January 16, 1987, and a dlsbursecer.: 

of $25,000 on April 1987. (Gx 55: Cristina, p. 720: Hall, pp. 

@ 667-71.) 



The Saratoga Laan became due and payable on March 26, ;gas, 

but the Loan was not paid off on or before that date. InsteaZ, 

saratoqa refinanced tho loan by making its loan no. 80-00518  Ln 

tha principal amount of $ 4 0 0 , 0 0 0  (the "Refinance Loann), % h i &  

was to be due and payable on April 8, 1 9 8 6 .  (GX 5 6 ;  ~ g f  GX 2 pp. 

347-48:  Cristina, pp. 752:  Hall, pp. 6 7 4 - 7 5 . )  Again, Mr. and 

Mrs. Rodrigues concealed from Sarat0ga1S loan committee and board 

-- ~LAiznctors-that they were involved with Cristina and Hall rn 

the RHLC Venture. This conclusion is supported by a document in 

Saratoga's file for the Refinance Loan, entitled *tCommercial and 

Misc. Underwriting Sheet," which shows that on March 2 6 ,  1 9 8 5 ,  

the following three members of Saratogats loan committee approved _ _._- -- 
this refinancing: Jess A .  Rodrigues, Gary i?odrlgues, and Cav~i 

Hulbregtse. (GX 2 ,  pp. 3 2 4 ,  3 2 6 :  Huibregtse, p. 7 9 5 - 9 6 . )  3r. 

Huibregtse currently serves as a vrce president of Saratoga, and 

since 1 9 8 6  has been the head of Saratoga's major loan departlenr. 

which processes tho papawork for portfolio loans. 11 Tke 

document also states that the Refinance Loan was undemrrtten by 

Huibreqtsr. The testimony of Huibregtsc also shows that Sess A .  

Rodrigues had not disclosed to him that Mr. and Mrs. Rodrlques 

were involved in the RHhC Venture. (Huibregtse, pp. 7 9 7 - 9 9 . )  

Portfolio loans are conforming loans made by Saratcqa 
which were generally retained in Saratogats loan portfolio and 
%ere not aarketed to secondary market agencies (the Goverrzent 
National Mortgage Association, Federal National Mortqaqe 
Association, and Federal Home Loan Mortgage Corporation). 



The Refinance Loan was not pald off on or before t?.e 2-e 

date of Aprll 8, 1986, but rather was extended by Saratcqa izt:: 

~ugust 1, 1986, as memorialized by an executed extensi::~ 

agreement dated March 31, 1986. (GX 2, p. 344; Cruitina, p. 

733.) The extension was approved on March 25, 1936 by ur. 

Huibregtse and Mr. McDonald, both members of the loan committee. 

(FX 2, P. 345.) McDonald's testimony suggests that, in Karch 

1986, he was not aware that Mr. and Mrs. Rodrques were lnvolved 

In the RH6C Venture. (McDonald, pp. 905-8.) The Refinance Lcan 

was paid off on or about September 5, 1986, wrth a cashier's 

check issued by Wells Fargo Bank. (GX 2, pp. 331-34. j 

0 
A consolidated loan in the amount of $ 3  million was made cy 

General Electric Credit Co~oration ("GECC") on January 14, :987. 

(GX 5 8 :  Hall, p. 680.) The prcmzssory noce f?r t>:s 

consolidation loan vas signed by each of the %i&C vent-rers, 

including Mr. and Hrs. Rodrigues. (GX 57.) The loan praceeds 

were used, u, to pay off the 1) $3 million loan from Sap. 
Francisco Federal and 2) three Crccker iine-of-credit 1car.s 

aggregating $1 million (prror to such pay-off Crocker aerged rn'3 

Wells Fargo Bank). (a, escrow files of Valley TitLe CsnFacy, 

escrow no. 197673, GX 58.) Out of the SECC ioan prcceecs, 

5378,319.23 was disbursed to RH&C. (GX 58, p. 38: GX 5 9 ,  ; y .  :- 

4.) RH&C used a portion of these funds for dzsbursenent t= t?.e 

ventxrers, and $170,000 of these funds vere disbursed to :ess 



Rodrigues by a cneck da t ed  January 16, 1987, which vas issued 

a g a i n s t  tho C r i s t i n a  & Hal l  Clear ing  Account. ( G X  55, p. :3: 

C r i s t i n a ,  pp. 720-30: Answer para .  15.) 

On September 23, 1987, M r .  and Mrs. Rodrigues so ld  t h e i r  

one- thi rd  i n t e r e s t  i n  t h e  Cinnabar Proper ty  t o  M r .  and Mrs. Gene 

c a r t e r ,  c o - t r u s t e e s  f o r  $440,000 p l u s  t h e  assumption by t 3e  

c a r t e r s  of M r .  and Mrs. Rodriques'  o b l i g a t i o n s  t o  GEcc w i t h  

r e s p e c t  t o  t h e  conso l ida t ion  loan.  ( G X  61, pp. 108, 33-53: 

c r i s t i n a ,  p. 735; Hal l ,  pp. 690-91: Answer pa ra .  16(a).) The 

n e t  amount of  t h e  s a l e s  proceeds d i sbu r sed  t o  M r .  and Mrs. 

Rodrigues was $381,583.08. (GX 62, p. 1: GX 61, pp. 103, 108; GX 

70.) A s  a r e s u l t ,  M r .  and Mrs. Rodrigues rece ived  personal  

f i n a n c i a l  g a i n  i n  t h e  n e t  amount of $447,583.08 by v i r t a e  cf  

t h e i r  p a r t i c i p a t i o n  i n  t h e  RH&C Venture a s  f3l lows:  . 
RH&C p r o f i t  d i s t r i b u t  
PLUS: N e t  proceeds of 

t o  C a r t e r s  . . . .  
LESS: Cont r ibu t ion  t o  . . . . .  T o t a l  

i o n s  . .$216,000.00 
s a l e  . 381,583.08 
RnhC . . .  L50.300.00 . . . . . .  $447,583.08 

PIE.======= 

Kr. Rodrzques and Ronald M. Ta t e  ("T*te"\ have tee?. 

pe r sona l ly  acquainted s i n c e  about 1962. During t h e  perrod :98C 

through 1985, M r .  Rodrigues and Ta te  were f r zends  and business 

a s s o c i a t e s ,  and from 1984 through 1986, M r .  and M r s .  Rodrzgces 



lived across the street from Tate. (Tate, pp. 368-69, 2 7 2 . )  

Prior to the spring of 1984, Mr. and Mrs. Rodrigues had teen 

involved in various real estate investments with Tate and 2av:i  

L. Lazares (nLazares"). Their first investment together ;.as :r, 

the Los Gatos Golf and Country Club property in 1979 or 1980. 

(Lazares, pp. 190-95: Tate, 377: J. Rodrigues, p. 1039.) 

Lazaras testified that Mr. Rodrigues had once remarked t= 

his and Tate that his sole ownership of a savings and loan was 

"like his own private cookie jar, he could borrow money, nake 

deals, make transactions, and he could do whatever he wanted 

because he was the single shareholder of all the stock." 

( a z a e s  p. 196; a, Tate, p. 375.) 

. 
Tate and Lazares are in the real estate 5evelc~mer.c 

business. During the period including 1983 through l985, t>ey 

operated through two businesses owned by them: Regency Xomrch 

Development Company ("Regency Honarch") and Regency Monarci 

Realty Management. (Tate, p. 367; Lazares, pp. 184-85.) 5y 

early 1989 Saratoga had made many loans to Tata and Lazares. 

(Winslow, p. 145.) Whenever Tate and Lazares were interested in 

obtaining a loan from Saratoga, they would discuss the ;r=;csa; 



I n  l a t e  March 1984, Regency Monarch e n t e r e d  i n t o  sn 

agreement t o  purchase approximately 3.9 a c r e s  of  r e a l  p roper ty  l n  

Marina, C a l i f o r n i a  ( t h e  "Marina P r o p e r t y n ) ,  t o r  a p r i c e  of 

$500,000, t o  c l o s e  i n  o r  about  November 1984. (GX 13-A: G X  13-9: 

Tate ,  pp. 380-81: Lazares,  pp. 210-13: Answer pa ra .  1 9 . )  Shor t l y  

a f t e r  t h e  purchase c o n t r a c t  w a s  en t e r ed  i n t o ,  T a t e  contac ted  X r .  

Rodrigues t o  a s k  him whether h e  would be i n t e r e s t e d  i n  

p a r t i c i p a t i n g  i n  t h e  purchase  t r a n s a c t i o n .  Seve ra l  d i s c u s s i o n s  

followed, and an o r a l  agreement was reached.  ( T a t e ,  pp. 381-85.) 

Two w r i t t e n  agreements were drawn up, bu t  were never  executed by 

t h e  p a r t i e s .  The o r a l  agreement provided f o r  M r .  and urs. 

Rodrigues G o g e t h e r ) ,  T a t e  and Lazares t o  o;.n o r  s h a r e  one-=!-.:== 

of t h e  Marina Proper ty ,  t h e  c o s t s  a s sac ra t ed  the rewr th ,  and :?.e 

p r o f i t s  of l o s s e s  ( t h e  "Marina Venturei1).  (Laza re s ,  pp. 2 1 7 - 1 3  : 

Ta te ,  pp. 391, 428: Answer pa ra .  2 0 . )  

On November 5,  1984, t h e  Marina Venture consummated ::s 

a c q u i s i t i o n  of Me Marina Proper ty ,  wi th  record  t i t l e  be&,-.q 

l2 Ta te  t e s t i f i e d  t h a t  i n  o r  about 1984, M r .  Rodrigues t o l d  
him t h a t  Ta t e  had a l i n e  of c r e d i t  w i t h  Sara toqa  f :r z 'mut  51.3 
l i o n  and M r .  Rodrigues'  test imony co r robora t e s  t h i s .  (Tare ,  
pp. 453; Rodrigues, p. 1119.) However, Winslow t e s t i f i e d  =.'.at ke 
was not  aware t h a t  Sara toqa  had i n  f a c t  g ran t ed  such a l i n e  or' 
c r e d i t ,  and t h a t  a t  t h a t  time Sara toga  d i d  no t  have t:e 
f a c i l i t i e s  t o  make l i n e - o f - c r e d i t  l oans ,  (Winslow, pp. 118-13: 

g jSS ,  Huibreqtse ,  p. 831.) 



recorded i n  the names of Tate  and Lazares,  s i n c e  t h e  Mr. and Z r s .  

R o d r i p e r  hrd asked not t o  t ake  record  t i t l e  t o  t h e  Ear~7.a 

Property.  (GX 17 -- e s p e c i a l l y  m, pp. 96:  Ta t e ,  p. 403 :  

w, GX 23.)  I n  f a c t ,  it was no t  u n t i l  March 1985 s o  t h a t  a 

cons t ruc t ion  loan from Home Federal Savings and Loan of San Dieqo 

could be funded, t h a t  a  deed was recorded i n  t h e  county l a r d  

records  showing t h e i r  i n t e r e s t  i n  t h e  Marina Proper ty .  (m 
Answer para .  2 8 . )  The down payment was funded with  t h e  proceeds 

of -- an - unsecuysL2.nan-made -- by Saratoga (Sara toga  Loan NO. 90 -  

00473) i n  t h e  amount of $456,000 ( t h e  "Saratoga Marina Loan"). 

Tate  was t h e  s o l e  ob l igo r  on t h e  promissory no te ,  bu t  5e 

t e s t i f i e d  s*Well, yes ,  I s igned t h e  note ,  bu t  t h e  venture  was 

responsi+le f o r  t h e  r e p a p e n t .  (Ta t e ,  pp. 197-98,  a, GX 1 7 ;  
- . - 

GX 4:  Lazares,  pp. 230-31.) This  is a l s o  supported by the  f a c t  

t h a t  on H r .  and Mrs. Rodrigues'  s igned persona l  f i n a n c ~ a l  

s ta tement  dated a s  of December 3 1 ,  1984, a loan payable .#.as 

r e f l e c t e d  i n  t h e  amount of $152,000 (one- th i rd  of t h e  Saratcga 

Marina Loan) under t h e  heading " p r i v a t e  loan ,  Marina land.  " (;X 

7 2 ;  J. Rodrigues, p. 1099 .1 '~  

The r w o r d  i n d i c a t e s  t h a t  Jess A. Rodrigues p a r t i c l p a t e d  i n  

t h e  making o f ,  and caused Saratoqa t o  sake t h e  Saratoqa Xar1r.a 

Although M r .  and Mrs. Rodrigues s igned t h i s  perscca l  
f i n a n c i a l  s tatelnent  and it was rece ived  by Home Federal i n  
February 11, 1985, M r .  Radriques t e s t i f i e d  t h a t  he d i d  not  knci; . - of t h e  ex i s t ence  of t h e  $456,000 loan u n t i l  March 15 ,  1995. ( 4 .  

Rodrigues, p. 1179.)  The ALJ s t a t e d  t h a t  M r .  Rodrigues '  
test imony on t h i s  po in t  is not  c r e d i b l e .  



Loan. Tat. t e s t i f i e d  t h a t  " Je s sn  loaned him t h e  money " r n  L ~ e u  

of p u t t i n g  up the money h imse l f ,  a s  I r e c a l l  . I *  ( T a t e ,  pp. 397- 

98; q ~ f ~  u, p. 3 9 2 . )  Ta t e  f u r t h e r  t e s t i f i e d  t h a t  he never 2e t  

w i t h  Larry Winslow concerning the Sara toga  Marina Loan, but 

r a t h e r  *my bus iness  vas  wi th  M r .  R o d r i g ~ e s . ~  (Ta te ,  p. 4 0 1 . )  In 

t h i s  regard ,  Mr. Winslow t e s t i f i e d  t h a t  whi le  he prepared 

documentation f o r  t h e  Saratoga Marina Lean, he was lnforned about 

t h e  loan  by M r .  Rodrigues. (Winslow, p. 125: &&Q p p .  122- 

-- 23-t-------"-- 

M r .  Rodrigues t e s t i f i e d  t h a t  he  was on vaca t ion  i n  China 

dur ing  l a t e  October and e a r l y  November 1 9 8 4 .  (J .  Rodrigues,  p. 

1100-09.) However, t h i s  does not  c o n f l i c t  s l t h  t h e  test imony of 
-_ . - 

Tate  and Winslow, because M r .  Winslow's testimony sugges t s  t h a t  

M r .  Rodrigues p a r t i c i p a t e d  i n  t h e  l oan  dec r s ion  w e l l  before  t h e  

Saratoga Marina Loan was funded and documented. In  f a c t ,  X r .  

Rodrigues t e s t i f i e d  t h a t  he had met w i t h  Ta te  on Septemoer 2 7 ,  

1 9 8 4 ,  and a t  t h a t  time t h e y  t a l k e d  about f i nanc ing  f o r  t h e  

purchase of the Xarina Proper ty .  (J. Rodrigues,  p.  1 1 0 4 :  Anszer 

para.  22 (b )  .) Kr. and M r s .  Rodrigues d i d  n o t  a t  any t l a e  p r r z r  

t o  t h e  making of the Saratoga Marina Loan inform X r .  Wlnslow =r  

S a r a t o q a ' s  board of d i r e c t o r s  t h a t  they  were involved i n  a 

venture  wi th  Tate  and Lazares wi th  r e s p e c t  t o  t 2 e  Xar:-a 

Property.  (Winslow, pp. 126, 129, 149.)  
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I n  o rde r  t o  ob ta in  funds f o r  t h e  development of t he  uarrna 

Proper ty  by t h e  bu i ld ing  of an a p a r t s e n t  complex, t he  yar-7.3. 

J o i n t  Venture participants a p p l i e d  t o  Home Federal  Savrngs SF.? 

Loan Associa t ion of San Dieqo ("Home Federa ln)  f o r  a secured 

loan ,  t h e  proceeds of which vould be used t o  I) pay o f f  :?.e 

Saratoga Marina Loan, and 2) f inance  t h e  cons t ruc t ion  of  :he 

a p a r t s e n t  complex (the "Home Federal  Loann) . (Lazares ,  pp. 2 3 2 -  

3 5 ;  Tate ,  pp. 405-7.) 

The Saratoga Marina Loan became due and payable on January  

1, 1985. (GX 6, p. 125.) S ince  t h e  Home Federal  Loan would not 

b e  ready f o r  funding by t h a t  d a t e ,  Tate  brought t h i s  t o  t he  

a t t e n t i o n  of M r .  Rodrigues. who arranged t o  i a v e  Saratoqa extend 

t h e  due d a t e  of t h e  Saratoga Marina Loan wtil March 1 ,  1985. 

( ?a t e ,  pp. 4 0 3 - 4 .  ) Winslow prepared t h e  documentation reqardir.g 

t he  ex tens ion ,  and Tate  and Winslow' (on behalf  of S a r a t q a )  

executed an agreement moving t h e  ex tens ion  t o  March 1, 1985. (SX 

4 ,  P. 94.) The Saratoga Marina Loan was paid o f f  i n  l a t e  Xarc?. 

1985 v i t h  funds from t h e  Home Federal  Loan i n  t h e  amount of 

#3,319,000. (GX 5 ,  pp. 298-99: GX 16 pp. 64-65: Lazares ,  ;. 
231.) Tate, Lazares,  and M r .  and Mrs. Rodrigues executed :Ce 

promissory no te  f o r  t h e  Home Federal  Loan. ( G X  24 (pron issory  

no te )  . ) 

Documents i n  Hone F e d e r a l ' s  f i l e  f o r  t b i s  l oan  show t h a t  nc 

l a t e r  than January 22, 1985, Home Federal  was i n f o m e d  t h a t  "r. 
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and M r s .  Rodrigues vould be bor rovers  on t h e  Home Federa: Loan. 

(GX 16, pp. 2-3: p. 93, an i n t e r n a l  memorandurn of Iicze 

Federal  sugges t ing  t h a t  M r .  and KrS. Rodrigues were intended a s  

named o b l i g o r s  a s  e a r l y  a s  November 1984.) Both M r .  and K r s .  

Rodfigues s igned  va r ious  documents i n  connec t ion  v i t h  o b t a i n ~ n q  

t h e  Home Federal  b a n .  (GX 16, w.) I n  a d d i t r o n ,  t he  

borrovers  v e r e  requi red  t o  c o n t r i b u t e  5574,148.06 of t h e l r  own 

funds t o  a c o l l a t e r a l  pledge account ,  and i n  e a r l y  Apr i l  1985, 

M r .  and Mrs. Rodrigues con t r ibu t ed  $200,000 of t h e r r  funds t o  

t h a t  account.  (GX 18, p. 11: Lazares ,  pp. 240-41: T a t e ,  pp. 409, 

408-19. ) 

An 84 u n l t  apartment complex was t u r l t  on t h e  Marina 

Proper ty ,  and t h e  u n i t s  i n  t h e  complex were qurck ly  ren ted  ou:. 

(Lazares ,  p. 242; Answer para .  29.) I n  March 1986 a pemanent  

loan was obtarned from Home Federal  i n  t h e  amount of  $3,890,303. 

(GX 25; Lazares ,  p. 242; Ta te ,  pp. 419-21.) Prof i ts  xeze 

d ~ s b u r s e d  t o  t h e  ven tu re r s  beginning on March 26, 1986, wrt?. a 

t o t a l  of $157,663.33 disbursed  t o  M r .  and X r s .  Rodrigues thrcugk 

June 10, 1986. (GX 19: Lazares,  pp. 243-47; T a t e ,  p. 424.1 

On December 31, 1986, t h e  Marina Proper ty  was s a ? 2  "2 

Kil l iam Brooks and Verl ing Brooks f o r  a p r i c e  of S5,235,CC3. ^ c c  

of t h e  n e t  s a l e s  proceeds a check i n  t h e  amount of  $322,:37.3- 

was i s sued  t o  ,Mr. and Mrs. Rodriques. (GX 22 (see, pp. 4 ,  3 9 ,  

39): Lazares ,  pp. 253-56: Ta te ,  pp. 428-32: M, Answer para .  



30.) a msult of their participation in the Harina Ventzre, 

r and Mzr. Rodrigues received perSOna1 financial gain of st 

least $276,253.29, determined as follovs: 

Sales proceeds . . . . . . . 5322,037.87 
PWS: Profit distributions . 157,663.33 
LESS: Contributions . . . . 293.447.91 

Net personal benefit . $276,253.29 
-====a=* 

C. ThZl Joint Venturs Rw- the Ccn+-tal caq 
PzaQKcY 

On or about June 26, 1985, Lazares was informed by a real 

estate agent that a Ron Sakauye held an option to purchase from 

the Continental Can Company by July 1, 1985, a parcel of real 

property with improvements in San Jose, California (tfie 

"Ccntinental Can Property") for a price o f  S1,500,000. Ur . 
Sakauye was wrlling to sell the optrcn,for 550,DOO. (Lazares, ;. 
2 6 3 :  Tate, p. 442-44.) On the following day, Tate and Lazares 

net vrth Mr. Rodrigues. At that meeting, Tate and Lazares asxec? 

whether Rodrrgues could arrange for Saratoga to lend tfiem $1.5 

sillion on or before July 1, 1985, so that Tate and Lazares ccuL5 

pur:hasa the Continental Can Property. (Zazares p. 265.) Thac 

day, Tat* and X r .  Rodrigues vlsited the Continental Can Properyf. 

(Tate, pp. 447-48.) nr. Rodriguez then infomed Tate that r.e 

vculd cause Saratoga to provide the $1.6 million in financi~g. 
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He also told Mr. Tate that "since we're doing this ,d~=b. 

Saratcga Savings, I would like to get some Sort of an addirio~ai 

kicker for Saratoga Savings." (Tate, pp. 450-51: SAS Lazares, 

pp. 266-70.) When asked by Tate what he meant, Mr. Rodrlgues qot 

very specific, and said "I think it would be fair, in additron t3 

us getting our interest rata on it, that we should get an 

additional $200,000.~ This would be secured by a note and deed 

of trust, interest free, to be paid at the time of the 

refinancing or sale of the property. (Tate, pp. 450-51: 

Lazares, pp. 266-70. ) 

On June 28, 1985, Saratoga, with Mr. Rodrrgues' 

participation, made and funded two unsecured 5800,000 loans: one 

to Tate (Saratoga Loan No. 80-00559) and :he other to Lazares 

(Saratoga Lean No. 80-00560) (collectively :he "Cont-nenta? Caa 

Loans"). (GX 7: GX 8: GX 66; Euibregtse, pp. 826, 828, 83:-34, 

336.) The loan files for each of these loans contain a docugen: 

entitled "Comercia1 and Misc. Underwriting Sheet," slgned oy Ur. 

Rodrigues, Warren G. XcDonald and Mr. Huibregtse on Zune 23, 

1985, which document indicates taat the purpose of the loan 'das 

to purchasm the Continental Can Property. (GX 7, pp. 191, 192: 

GX 8, p. 481.) (Mr. McDonald currently serres as the presrc3er.t 

and as a director of Saratoga. He was hired by Mr. Radrlques as 

an executive vice president in February 1985 to replace Laurence 

Winslow. Since March 1985 Mr. HcDonald has been a dlrector :f 

Saratoga and a sember of Saratoga's loan cormnittee.) Na mentrcn 
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is made of +ha $200,000 equ i ty  k i cke r ,  and no d i s c l o s u r e  Q: j=s 

e x i s t e n c e  vas made by M r .  Rodrigues t o  M r .  McDonald o r  ??r, 

Huibregtse. (McDonald, p. 928: Huibregtse,  pp. 829, 8 3 4 ,  8 4 6 . )  

Mr. Rodrigues den ie s  t h e  e x i s t e n c e  of t h e  equ i ty  k i cke r .  

( 3 .  Rodrigues, p. 1122. ) The ALJ determined t h a t  M r .  Rodrl jues ' 

d e n i a l  t h a t  he had no t  nego t i a t ed  the e q u i t y  k i cke r  1s not 

c r e d i b l e .  H e  concluded t h a t  M r .  Rodrigues f a i l e d  t o  d i s c l o s e  t he  

ex i s t ence  of t h e  e q u i t y  k i c k e r  because he decided t h a t  he *rould 

a t tempt  t o  t a k e  a persona l  e q u i t y  i n t e r e s t  i n  the Cont inen ta l  Can 

Property i n  l i e u  of having Sara toga  r ece ive  t h e  $200,000 e q u i t y  

k icker .  ( A L T  Des. 28.) 

On J u l y  2 ,  1985 Ta te  and Lazares c o n s u x a t e d  t h e i r  purchase . 
of t h e  Cont inental  Can Proper ty  by using the $ 1 . 6  mi l l i on  Loaned 

t o  them through t h e  Saratoga Cont inen ta l  Can Loans. Witain a = a y  

a r  two t h e r e a f t e r ,  M r .  Rodrigues arranged with T a t e  and i a z a r e s  

f o r  himsolf and h i s  wife  t o  ob ta in  a one- th i rd  non-reccr" 

ownership i n t e r e s t  i n  the Cont inen ta l  i a n  Proper ty  i n  l i e u  of t k e  

Saratoga Equity Kicker. (Tat., pp. 459-61.) This  %as 

accomplished by Ta te ,  Lazares,  and . and Mrs. R o d r i g ~ e s  

( t o g e t h e r )  e n t e r i n g  i n t o  an o r a l  agreement ( t h e  "Cont inentai  Oral 

Agreement"), which provided f o r  each p a r t y  t o  s h a r e  o n e - t k i r i  o f  

t he  ownership i n t e r e s c  i n  t t e  Cont inen ta l  Can P rope r ty ,  c o s t s  and 

expenses of acqu i r ing  and ope ra t ing  t h e  proper ty ,  and p r o f i t s  o r  

losses .  (Ta te ,  p. 466: Lazares,  pp. 269-73.) M r .  and Mrs. 
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Rodri&s raportd their ownership in the Continental ;an 

Property on their 1985 Federal Income Tax Return. (GX 73.; 

Until, about May 1987, Mr. and Mrs. Rodrigues concealed frcm 

Saratoga's management and board of directors that they had 

acquired an interest in the Continental Can Property in 1985. 

(Sge Huibregtse, p. 834; McDonald, p. 891.) When federal. and 

Sate savings and loan examiners commented on this matter to the 

management of Saratoga in Hay 1987, Mr. Rodrigues told McDonald 

that he had acquired an interest in the Continental Can Property 

in December 1985, & July 1985. (McDonald, pp. 919-21; GX 68; 

GX 45 (letter from examiners).) This same false information 

was relayed to the board of directors of Saratoga. (m GX 69, 

p.  18.) 

In October 1985 the Continental Chn Loans were extended ky  

Saratoga from October 1, 1985, to January 1, 1586, (GX 7, p .  :a:: 

GX 8, p. 495.)' in order to allow Tate and Lazares more tine t~ 

obtain financing from Home federal. (Tate, pp. 494.) In 

December 1985 the Continental Oral Agreement was reduced to 

wrrting and uacuted by the parties as a nPrel~minary Partnership 

Agreement, dated December 24, 1985. (GX 26.) Mr. Rodrigues 

asserts ttiat he and Donna Rodrsgues did nat become partners :z 

the Cmtinental Can Joint Venture until December 1585. 12. 

Rodrlgues, pp. 1121-22, 1184.) The A W  concluded that %. 

Rodriguesl testimony on this point 1s not credible ( A M  Deczsim 



p..) becru8e 1) it is Contrary to the credible testimony s f  

Tate and Lazares: and 2) it is inconsistent with infornation s e t  

forth in the Rodrig~es' 1985 personal Federal Income Tax Recur-s. 

(GX 73 @ Statement 5 ,  pp. 10-11.1 14 

Home Federal made a loan to Tata and Lazares in 3ecemrer 

1985, in the amount of $3,564,000, secured by the Continental Can 

Property. (GX 30, pp. 58-59.) Mr. and Mrs. Rcdrlgues were not 

obligors on this loan. In this regard, Tate testified that Hr. 

Rodrigues had told him he did not want to go of record, but lust 

wanted to get payment for his one-third interest at the end. 

(Tate, p. 469: Lazares p. 287.) With the proceeds of the 

Home Federal loan, the Saratoga Continental Can Loans were pal4 

off on Deceraber 27, 1985. (tazares, p. 292: Tate, pp. 475-76.: . 
Also on that date, the excess funds from t>e Home Federal :can 

l4 Us. Rodriquca refused to produce this document ts t3e 
FSLIC. Firat he refused to produce it (and other tax ristxrns) in 
compliance vith tha FSLIC's investigative subpoena #ucec *- 
dated Kay 12, 1988. The FSLIC obtained a Federal court cr5er 
directing Rodriguas to comply with the subpoena, but he has not 
done so in light of a stay of that order issued in ccnnectrcn 
vith his appeai of the lower order. FSLTC v. Jess A .  Rodricues, 
No. C-88-20472-WAI (N.D.Calif., subpoena enforcement order :ssce< 
Nw. 23, l988), $ccea$ gocketee, No. 89-15084, (9th Cfr., Jan. 
23, 1989) (concerning Fifth Amendrtent assertion). Mr. Rodrigues, 
again invokinq his Fifth Ainendnent privilege, refused to produe 
this docmenr, during the course of this proceeding, in response 
to the Government3s First Request for Production of 0ocmenr.s. 
&&, the Respondents* Response thereto dated April 7, 1939. 



were df&ursad to the joint venturers, with Mr. and %s. 
, - 

Rodrigues getting $143,000. (GX 31, pp. 5-6: LaZares, p. 24i.,*' 

On April 15, 1986, the Continental Can Property was so;? t3 

Mr. and Krs. Stan Davis, Trustees, for $3,300,000. ( G X  :? 

(escrow file): Answer para. 45(a) . )  Mr. and Mrs. Rodrijues 

received personal financial gain Of approximately $224,559 frca 

the sale of the Continental Can Property, determ~ned as follo~s. 

The Continental Can Joint Venture Partners took part of the sales 

consideration in the form of a secured promissory note rn the 

amount of $200,000, payable to the order of Tate, Lazares, and 

Jess A. Rodrigues and Donna R. Rodrigues. After payment of t3e 

Home Federal loan, Mr. and Mrs. Rodrigues received two checks -3 

the amounts'of $155,816.79 (GX 34, p. 44.), 2nd $1,742.10 IGX 3 4 ,  

p. 45.) respectively. in addition, another 562,000 was dlstursed 

to Mr. and Mrs. Rodricpes by the ~0nt;nental Can Tornt 7enz.;rs. 

(GX 35, pp. 1-2.) Finally, Mr. and Mrs. Cavls paid off zr.e:z 

S200,OOO promissory note (plus interest), and Lazares acpl~sd 

one-third of this amount (approximately S67,(1001 for the benef~t 

of Mr. and Ws. Rodrigues. (Tate, pp. 479-82; Lazares, pp. 296- 

302, 310.) Kt. and Mrs Rodriguez received approximately 5343,554 

Xn early January the partners had to reimburse a portr?:: 
of this distribution since it vas more than should have teec 
distributed. Thus Mr. and Mrs. Rodrlgues reiabursed the ;ornt 
venture $24,000 by issuing a check out of their ZARCGNA 
investnents checking account at Saratoga. (GX 32: Flezschman, 
pp. 959-60.) 
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of personal financial gain from their participation in tke 

Continental Can Joint Venture as follows: 

Net sales proceeds . . .' . . . 5224,559 
PLUS: December 1985 

distribution . . . . . . . 143,000 
LESS: January reimbursement . 24, OOQ 

Net personal benefit . . . $343,599 
-=PB= 

m. BrlLE)tcrround of the Proceedin* 

On December 30, 1988, FSLIC issued its Notice of IntenZion 

to Prohibit and a Notice of Hearing (the "Noticet*). The Notice 

charged that a) Mr. and Mrs. Rodrigues, directly or indirectly, 

singly and in concert: 1) caused Saratoga to violate the FSLI"C1s 

regulation prohibiting loans-to-affiliated-persons, codified at 

12 C.F.R. 5 563.43(b): or 2) engaged or participated in unsafe cr 

unsound practices in connection with Saratoga: or 3) engage: 2:: 

acts, omissions or practices which constitute breaches of :"el= 

fiduciary duties as directors or officers of Saratoga: 5 )  

reason of such violations, practicer or breaches of fiduciary 

duties: 1) Mr. and Mrs. Rodrigues received financial gain: or 2 )  

Saratoga suffered substantial financial danage: and c )  sac!: 

violations, practices or breaches of fiduciary duty, I) invoived 

personal dishonesty on the part of the Rodrigues' , or 2 :  

demonstrated a willful or continuing disregard for the safety tr 

soundness of Saratoga. Between April 18 and April 26, 1939 zze 

A L 3  conducted a hearing on the charges against Mr. and Xrs. 
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Rodrigues, pursuant to the  provision^ of the Adminisrrat:ve 

Procedure ~ c t ,  5 U.S.C. 554-557, and the Bank Board regulatiom 

governing enforcement proceedings, 12 C.F.R. 509.1-509.22. After 

the evidentiary hearing ended, Enforcement and Counsel for xr. 

and Mrs. Rodrigues filed their proposed findings of fact and 

conclusions of law, and the parties filed briefs and reply 

briefs. On July 17, 1989 the A W  issued his Recommended Decrsion 

with Findings of Fact, C O ~ C ~ U S ~ O ~ S  of Law, Discussion, and a 

Recommended Order ("Recommended Decisionw). The Recommended 

Decision establishes the necessary elements for issuance of an 

order of prohibition under Section 1818(e) of the FDIAI~ and 

supports the ALJ's recommendation that the OTS issue an Order of 

Prohibition prohibiting Jess A. Rodrigues and Donna Rodrlgues 

pursuant to 5 1818(e) of the FDIA from participation in t3e 

affairs of Saratoga pursuant to 4 1818(e) ( 3 )  (A) from votinc;, 

acting, or serving as directors, officers, or employees c f  

Saratoga, or any other "'FSLIC Insured 1nstitutian.*17 

On August 18, 1989, Enforcement filed with the Secretariat a 

document entitled "Notice of Substitution of Part, Motion fsr 

l6 As noted under the Statutory Framework portion of t h ~ s  
Final Decision and Order, the ALJ evaluated this matter under g 
407(g) of the NIIA, which was abolished by the FIRREA. However, 
the essential provisions of 5 407(g) are now found in 5 1 8 2 8  c f  
the FDIA. 

l7 The terminology corresponding to "FSLIC Insured 
Institution" as a result of FIRREA is any entity as set forth L n  
Section B(ej(7) (A), as alnended by Title IX of the FIP.RE.4, 
codified at 12 U. S. C. 5 1818 (e) (7) (A) . 



Expedited Issuance of Final Order; and Revrsed Proposed Forn of 

Order" ("Notice of Substitution") . The Nctlce of Substrtut~on 

explains certain changes in the Federal law regarding the rnstan: 

enforcement proceeding due to the operation of the FIRIFEA. Tr: 

smary, the Director of the OTS is substituted for the FSLIc as 

the appropriate party to deternine whether a removal-and- 

prohibition order should be issued, and the Director of oTS has 

the power to issue such an order pursuant to Section 8(e) of the 

FDIA, 12 U.S.C. § 1818(e) , as amended by FIRREA. 

Subsequently, Mr. and Mrs. Rcdrigues filed Exceptions to the 

Recommended Decision on August 21, 1989. Enforcement flled a 

RDS~O~SE to Respondents' Exceptions to Adslnlstrative Law ;cdgels 

Findings and Conclusions on September 5 ,  1989. Wh~le tne 

Respondent's exceptions are numerous, they simply seek to arr,pl:fy 

the factual findings of the ALJ to include additional ncn- 

material facts. Enforcement agrees with the legal conclus~ons of 

the Recommended Decision. 

v. Piscussion 

As a rssult of the transactions describe above, Saratcqa 

suffered approximately $1,067,395 in damages through the 

xsurpation of corporate opportunities by the Respondents. All of 

the above transactions were completed in violation of the ::en 

existing Sank Board's, and current OTS regulations. In all c f  

0 the transactions. Jess I. Rodrigues and Donna Rodrrgues 



intentionally secured per~onal financial benefits for themselves 

to the detriment of Saratoga, Causing Saratcga to make, unsecuzeb 

loan transactions which made no economic sense for Saratcya 

without including the benefits derived from such transactions by 

the Respondents. 

Flagrant and repeated disregard of the Bank Board 

regulations, unsafe and unsound practices, and breach af 

fiduciary duties of this nature by the Respondents warrant the 

imposition of the Director's enforcement measures. These actions 

evidenced a willful and continuing disregard for the safety and 

scundness of Saratoga. The A I J  found that: 

The actlons of Mr. and Mrs. Rodrlgues show 
that they perpetrated a fraudulent scheme of 
using "nominee loansm that redounded to thelr 
own personal benefit. They (1) 
surreptltlously orchestrated self-dealing 
transactions: ( 2 )  affl,?llatlvely concealed 
infomation from Saratoga's Board of 
Directors regarding the aforesaid practices, 
breaches of fiduciary duty, and violatrons; 
and (3) deceptively misinformed Saratogals 
senior management about their role in the 
Continental Can Venture. Accordingly, the 
actions of Mr. and Mrs. Rodrlgues An 
connection wit& the aforesaid violatmns, 
practices, and breaches of fiduciary duty 
involve "personal dishonestyn withzn the 
meaning of section 407(gf of the NHA. 

(Recommended Decision at 42.) 
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The Director agrees for the reasons stated below that a l l  

the charges against Jess A. Rodrigues and Donna Rodrigues should 

be sustained. 

A. The First Element: Committing Regulatory Violations, 
Breach of Fiduciary Duty, =gaging in Unsafe or Unsound 
EEpaices. 

The first element of 12 U.S.C. 1818(e) has three alternatrve 

subparts, and the Government need only prove that one of the 

subparts has been established to satisfy the requirements of the 

element. The Director has determined that the misconduct of Xr. 

and Mrs. Rodriques satisfies all three subparts 'of the first 

0 element. 

1. Jess A. Rodrigues and Donna Rodrigues Participated r n  
Violations of Reaulations 

a. 

12 C.F.R. 5 563.43(b) prohibits the making of loans io 

"affiliated persons. * During the period from March 1984 thraugh 

June 1985, paragraph (b)(1) of that regulation provided, ~ r ,  

pertinent part, as follows: "(1) No insured rnstitutlon or 

subsidiary thereof say, either directly or indirectly, jake a 

Loan to any affiliated person of such institution . . . " . - L - 
C.F.R. 5 563.43(b) (1) (1985 & 1986). During the relevant per~zd, 



- 
the FSLIC8s definition of the term "affiliated person* provided 

in pertinent part as follows: 

(d) Any corporation or organization (other 
than the insured institution or a corporation 
or organization through which the insured 
institution operates) of which a director, 
officer or controlling person or such 
institution: . . . 
(2) is a general partner; [or] 
( 3 )  Is a limited partner who, directly or 
indirectly either alone or with his spouse 
and the members of his immediate family who 
are also affiliated persons of the 
institution, owns an interest of 10 percent 
or more in the partnership (based on the 
value of his contribution) or who, directly 
or indirectly with other directors, officers, 
and controlling persons of such institution 
and their spouses and their immediate family 
who are also affiliated persons of the 
institution, owns an interest of 25 percent 
or more in the partnership: . . . 

12 C.F.R. § 561.29 (1985 6 1986) 

b. gonclusions of Law on Violations of Realations 

Jess A. Rodrigues and Donna Rodrigues caused Saratcga ts 

enter into transactions in violation of the FSLIC insurance 

regulations. l8 Mr. and Hrs. Rodrigues* involvement with respecc 

to Saratoga loans 80-00312 (later no. 80-00518), 80-00473, 50- 

00559, and 80-00560 (collectively the "Subject Loansw) caused 

Saratoga, on numerous occasions, to violate the FSLZC's 

l8 The regulations cited as having been violated were Ln 
existence at the time the violations occurred, and vere 
administered by the FSLIC. The enactnent of FIRREA has creazed 
the OTS as the agency responsible for administration of t3e 
regulations cited herein. 



regulation prohibiting the mking of loans to "aff:.?~aced 

persons," codified at 12 C.F.R. 5 563.43(b). Thrs IS 

deaonstrated by a brief review of the Subject Loans. 

(1) cinnabar. The record is clear that S300,OOO of the 

funds from loan 80-00312 (refinanced by loan 80-00518) vere fa, 

deposited into the jointly owned "RH&Cn account of the venture, 

of which Mr. and Mrs. Rodrigues were general partners ownlnq a 

one-third share, andiabused in connection with the actlvlt:es --- - 

of the IWhC venture, including the acqursltron of the Cirmacar 

Property : 

(2) Marina. The record is clear that the proceeds cf 
- 

saratoga 1-n no. 80-00473 were used by the Marina venturers, 

includinq the Respondents, to fund their acqu~sit~on 3f  zne 

Marina Property: and 

(3) Contlnental Cgn. The record shows that on or about 5 - i : ~  

2, 1985, Mr. and Mrs. Rodrigues became general partners of :ke 

Continental Can venture. There is no questlon that Saratcga m c e  

t5e two $800,000 loans (80-00559 and 80-00560) for the purgcse 3 f  

grcvlding financing for Tate and Lazares' FurChase of :ze 

Ccntmental Can Property on July 2, 1985, and that the agcjreqaze 

$1.6 mlllion was so used. Effectzve as of Zuly 2, 1985, tkse 

a two loans were treated as obligations of the Continental Car: 



venture, which included the Respondents as one-third general 

partners 

Based upon the foregoing, it is clear that the Subject Loans 

constituted loans made by Saratoga that, either directly or 

indirectly, were made to affiliated persons. This is the proper 

conclusion because the phrase "either directly or indirectly" in 

section 563.43 fb) (1) must be interpreted in a meaningful nanner 

so as to efeectuats the remedial purposes of the provision. The -- - 

promissory notes for the Subject Loans did not identify either ij 

Mr. and Mrs. Rodrigues or 2) the joint ventures as the obligors 

for the loans. Nevertheless, the plain meaning of the 

prohibition against "indirectLy" making a Loan to an affiliated 
- - 

person clearly connotes that the prohibition applies to loans 

where the affiliated person is not the obligor named OT. 3.e 

promissory note for the loan. With respect to the Marxa and 

Continental Can ventures, the record is clear that all the 

venturers of those joint ventures, including the Respondents, not 

only benefitted from the related Saratoga Loans (80-00473, 80- 

00559, and 80-00560), but also were responsible for repayment of 

the loans. With respect to Lie Cinnabar transactlon, rt i s  clear 

that 1) 5300,000 of the proceeds of Saratoga loan no. 80-C0312 

xe-e deposited into a checking account jointly owned by l?r. 

Rodrigues, Mr. Hall, and Mr. Cristina, and 2) those 5300,300 were 

used for the benefit of the joint venture, including assistinq 

the acquisition of the Cinnabar Property. 



xr. Rodrigues participated in the making of, and effectively 

caused his subordinates at Saratoga to make, the Subject Lsar.s, 

which are "nominee loans." Accordingly, Mr. Rodrlgues caused 

Saratoga to violate 12 C.F.R. 5 563.43(b) in connection vitn 

those loans. 

Mrs. Rodrigues is deemed to be responsible for these 

regulatory violations due to the operation of then in effect 

section 4O7(r) (3) of the NHA, 12 U.S.C. 5 1730(r)(3) (1985 i 

1986). That section provided as follows: "As used in 

subsection (g) of this section, the term 'violation' includes 

without limitation any action (alone or with another or otlersi 

for or toward causing, bringing about, participating in, 
& 

counseling, or aiding or abetting a violation." 12 U.S.C. 5 

1730(r) (3). The record shows that the actions of Mr. and Mrs. 

Rodrigues brought about the regulatory vrolations, unsafe or 

unsound practices, and breaches of fiduciary duty; that Mrs. 

Rodrigues knew of these wrongdoings, as she k-iew of the existence 

of the Subject Loans and the manner in which they funded the 

joint ventures: and Mrs. Rodrigues substantially participated in 

various activities in support of the joint ventures. In 

addition, her co-membership in each of the joint ventures zas cne 

cause of those ventures being deemed affiliated persons, =eeluse 

This provision has been moved by the FIRREA to 12 U. S .C. 
1813(V,. 



she was an officer of 

Accordingly, Mrs. Rodrigues 

Saratoga at the relevant txzes. 

engaged in actions (alone or '41th 

another or others) for or toward causing, bringing abcut, 

participating in, counseling, or aiding or abetting :he 

violations of 12 C.F.R. f 563.43(b) (1985 61 1986). & Tandv v. 

m, 486 F.2d 139, 162 (3rd Cir. 1973) (elements of "aiding and 
abettingN in civil cases). 

2. Jess A. Rodrigues and Donna Rodrigues Breached Their 
auciarv Dutv to Saratwa 

Directors and officers of Federally insured depository 

institutions owe fiduciary duties of loyalty and care to the 

institutions with which they are associated. Sff, 12 U.S.C. 5 

1730(g) (1) (1985 & 1986) : 12 U.S.C. I 1818(e) (iii) : 12 C.F.R. 5 5 

571.7, 571.9: Memorandum R-62a, georinted ig SUPERVZSORV SERVICE 

(U.S. League) Par. 9875 (director responsibilitres). 

The FSLIC's final decision' in the Matter of !4 discussed 

these fiduciary duties as follows: 

Directors and officers occupy a position of 
trust and must safeguard the interest of 
their depositors and shareholders. They have 
the duty to act diligently, prudently, 
honestly, and carefully in carrying out their 
responsibilities and nust ensure their 
institution's compliance with state and 
federal banking laws and regulations. 



No. 87-765 at 42: First National Bank of La Marme v. Snl=.h.., 

436 E.Supp. 824, 831 (S.D.Tex. 19771, , vacated ;r, 

part on other aroundq, 610 F. 2d 1258 ( 5th Cxr. 1980) : Cad? .I. 

pearson, 351 F.Supp. 895, 903 (M.D.Fla. 1972) ; Brrckner: 

v .  FDIC, 747 F.2d 1198 (8th Cir. 1984) (upholding removal order) : 

m-y, 149 Fed. 1010, 1013 (C.C.W.D.Ark. 1907) (dutles 

of bank directors). The courts also have held that the fiduciary 

duties of directors and officers of a depository rnstitutlcn 

requlre "standards of probity and fidelity more lofty than those 

of the 'market place."' Flexshhackeg, 109 E.2d at 543, 547 (9th 

Cir. l94O), rch'cr denied, 311 U.S. 665, reh'a denied, 311 U.S. 

726 (1940); FSLIC v .  Huff:, 237 Kan. 873, 704 E.2d 372 (Kan. 

L985): W. Fletcher, gvclo~ediq 5 838, pp. 838-39. 

The directors and officers of a stock3older-owned depositcry 

institutian owe their fiduciary duties not only to the 

stockholders of the institution but also to the institution and 

its depositors. La the: of2 C.F.R. 5 571.7, 571.9 

(1988): ~ p f  re a Bank Director, No. 84-58e: Fletcher, 

5 838. The FDIC, in its decision regarding its 

issuance of a removal order under 12 U.S.C. 5 1818(e), ruled as 

follcws: "Misappropriation of Bank funds for one's ow:: x e  

ccnscrtutes a breach of the fiduciary duty of loyalty to a kg&, 

5euosrtorg and shareholders." No. 84-58e, at 6024. 



w i a  regard to the fiduciary duty owed by directors and 

officers to their insured i n ~ t i t ~ t i ~ n ~ ,  it has been t5.e 

longstanding policy of the FSLIC that self-dealing transactrcrs 

by such directors and officers constitute a breach of that duty 

of loyalty. The FSLIC'S conflict-of-interest policy statement in 

effect at the time these transactions were entered into, ar.d 

which was first published in the Federal Register in November of 

1970, provides in pertinent part as follows: 

[elach director, officer, or other affiliated 
person of an insured institution has a 
fundamental duty to avoid placing himself in 
a position which creates, or which leads to 
or could lead to, a conflict of interest or 
appearance of a conflict of interest . . . 

irectors Guide: The Role . . 
In The D and ?.es~onsiblllties of I. 

Savfnus InstiV~tion Direct-, 55 (FHLBank of San Eranciscz :533). 

the duty of loyalty is explained as requiring a director to -3ks 

"fair and unbiased decisicns in the best mterests of t?.e 

institution." m, ID the Hatter of V ,  No. 83-210 (FSLI: 

final decisicn dated Feb. 6, 1986)(conflict of interest existe= 

for director who was instrumental in causing the institution t= 

aake improper loans). 

A diiector's at officer's fiduciary duty may also rs 

violated by an usurpation of a corporate opportunity. 12 C . F . 3 .  

g 571.9(a)(1988) discusses the concept of corporate oppcrtmlry 



and notes *at it is a breach of the fiduciary relationship where 

a person takes advantage "Of a business opportunity for his 3s.n 

or another persons personal profit or benefit. " &g. ur 
Goodman v. Per~etual Buildinu Associatio~, 320 F.Supp. 20 (3.9.:. 

1970) (usurpation of corporate opportunity of an S&L) : szc < I ,  

. . ance Securltleq, 254 F.2d 642, 649-50 (9th Cir. l958), cert. 

deniea, 358 U.S. 323 (1958). 

In the context of a savings institution, a corporate 

opportunity may only be "usurped* if it was an opportunity that 

the association could have taken advantage of based upon its awn 

powers. In the "direct investment" arena, that is, investnents 

in real estate through joint ventures, as is the case here, 

associations were at the time the transactions in this case were 

entered into, and still are, authorized to sake such investzencs 

directly or though service corporations. , 12 C.F .X .  5 5 6 3 . : -  

8, 12 C.F.R. 5 545.74. 

b. Conclusions of Law on Breaches of Fiduciary Duty by Mr. 
W , Rodriaues 

In the instant case, the record establishes that r and 

5rs. Rodrigues are responsible for causing Saratoga to make l2ar.s 

that inured to their own benefit. In connection with the lak;.zq 

3f Saratoga loans numbered 80-00312 (Cinnabar) and 8C-S04-! 

(Marina), Hr. Rodrigues inforned the named obligors that ne wcu;= 

cause Saratoga to make the loans, before Saratoga's nan- 
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residential loan officer (Winslow) even knew of the isan 

requests. In both instances Mr. Rodrigues had a perssnal 

interest in the making of the loans, because he was a partner L: 

the real estate joint ventures that would benefit from the ?sans. 

Similarly, it is also clear that Mr. Rodrigues participated in 

the decisions to 1) refinance loan 80-00312 (which became 3 0 -  

00518) and 2) to extend the due date for loan 80-00473. 

Accordingly, at each of these times Mr. Rodrigues was faced z i t h  

a conflict of interest. Mr. Rodrigues, however, did not 1) 

recuse himself from participating in the loan decisions, 2 :  zaXe 

full disclosure of his personal interest to either Saratoqa's 

board of directors or committee, and 3) have the disinteresczd 

members of those deliberative bodies decide whether the making sf 

those large dollar amount unsecured loans would be in the kes: 

interests of Saratoga. By failing to take these actions t?.e 

Respondents engaged in isproper selfldealing transacticcs, a:: 

thereby breached their fiduciary duty of loyalty to Sarataga a n t  

its depositors. 

The Rodriguesl also violated their fiduciary relat1znsk:r 

with Saratoga by usurping corporate opportunities. in conneczlcr: 

wlth the Continental Can transaction, they usurped an equlty- 

kzcker which was originally meant to be for Saratoqa. --. ..i .'..... A 

respect to both the Cinnabar and Warina transacCions, :Re\' 
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Saratogals board of directors or its loan committee. T>ey later 

aggravated these breaches, when without disclosure of tielr 

rnvoivement in the Cinnabar and Xarina ventures, they rnvolved 

Saratoga as an unsecured lender. 

The record indicates that in about early 1984 Saratoga began 

originating loans which wculd be retained in its loan portfolio 

instead of being sold to the seccndary market. (Winslow, p. 7 0 ;  

McDonald, p. 874; Recommended Decision at 3.) Included in this 

category of loans were: 1) construction loans: 2) loans to 

finance the acquisition of undeveloped.land; 3) unsecured loans: 

and 4) loans in large dollar amounts. During 1983 through early 

1985 Saratoga made few unsecured loans. (Recommended Decision at 

3.) Also since 1984, Saratoga has made direct investaents in 

real estate projects, either directly or though a subsidiary, b y  

participatizg in real estate joint ventures. (Winslow, pp. - 4 ,  

117: Tate, p. 435.) Saratoga has made real estate loans ;ii:f: 

"equity kicker" provisions. (J. Rodrigues, p. 1139. ) Clearly, 

Saratoga and its subsidiaries %ere empowered to make loans of the 

type contemplated by the Subject Loans. 12 C.F.R. 5 563.9-8, li 

C.F.R. 3 545.74. 

The regulations at 12 C.F.R. 5 572.9 which ccncern corporate 

opportunities state as follows: 



It is a breach of this [corporate 
opportunity doctrine] for [a 
director or officer] to take 
advantage of a business opportunity 
for his own or another person's 
personal profit or benefit when the 
pe~ortunrtv is wit- the comorate 

of the mtltution powers or q 
service , corpo- 
&.wtltutlon and when the 
9DDoqZllt'J 1s of ~resent QX 
gotentlal uractlcal advantaae t~ 
the institut*. If such a person 
s o appropriates such an 
opportunity, the institution or 
service corporation may claim the 
benefit of the transaction or 
business and such person exposes 
himself to liability in this 
regard. In determining whether an 
opportunity is of present or 
potential practical advantage to an 
institution, the [FSLIC] will 
consider among other things, the 
financial, managerial, and 
technical resources of the 
institution and its service 
corporation, and the reasonable 
ability of the institution directly 
or through a service corporation to 
acquire such resources. (Enphasis 
added. ) 

it is clear therefore, that a corporate opportunity cf  

Saratogals was usurped by Mr. and Mrs. Rodrigues. The 

association had a clear record of making such "riskyw loans. :n 

fact, as long as the powers of the association enabled rt to lam 

such loans, the board of directors should at least have keen 

given the opportunity to consider the merits of the Lean 

transacticns and could have then made infoned decrsrezs 

accordingly. As it was, Saratoga actually participated in the 

aajsr risks associated with the transactions withouc be2r.q 
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accorded the potential benefits, by making unsecured lcans cn 

these joint ventures, and granting extensions thereon. 

3. Jess A. Rodrigues and Danna Rodrigues Engaged or 
w ~ a t e d  in unsafe or Unsound Practices 

a. 

Federal banking law has constrained "unsafe cr 

unsound practices" since 1933, Banking Act of 1933, 5 30, ;a 

Stat. 162, 193, and it currently is a phrase included i n  =:e 

enforcement power statutes for all Federal depository ;nst:t:tic:: 

regulators. a, 12 U.S.C. § 1818. In general, an "unsafe or 

unsound practice" embraces any "action or lack of action, whlct! 

is contrary to generally accepted standards of prudent operaticr,, 

the possiUe consequences of which, if continued, would re 

abnomal risk of loss or damage to an institution, 1zs 

shareholders, or the agencies administering the insurance f'sds." 

Horna Memorandum, re~rintea in m i n u s  Before the Rouse Ccx. c :  

Bnkina and Currencv on S. 3158 and S. 3693, 89th Cong., 2d Sess. 

49-52 (1966): &J,&Q gqg: 112 Cong. Rec. 29,984 (1966) (testiaony cf 

J. Horne) . 

--**  - -  FSLIC's longstanding policy has been that conft c - ' - c s -  

interest situations and usurpations of corsorate oppcrzr:nirres 

are merently unsafe or unsound practices. 12 C.F.R. 5 4 5 7 : .  7 
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(conflicts of interest) , 571.9 (usurpation of corForace 

opportunities) (1988). 

b. Conclusions of Law on Unsafe and Unsound Practices 
s. Rodr&uues 

In connection with the Cinnabar, Marina, and Continental Can 

transactions, Mr. and Mrs. Rodrigues perpetrated a scheme '&ereby 

Mr. Rodrigues caused Saratoga to make "nominee loans" that 

redounded to the benefit of Mr. and Mrs. Rodrigues. Also rn 

connection with these transactions, Mr. and Mrs. Rodr~gues 

appropriated for their personal benefit corporate opportunltres 

of Saratoga, as demonstrated above. This pattern of izs15er 

abuse constitutes an unsafe or unsound practice. 

B. The Second Element: Substantial Financial Loss to the 
Insured Institution or Financial Gain to the 
pesoondents 

The second prong of 5 407(g) (1) ( 5  1818 (e) ( 0 )  of the :3:A, 

xhich is now applicable due to FIiWIA) requires the shcwrng 2.3: 

either the Institution suffered financial loss or the partres 

perpetrating a violation have received financial gain. 
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2. conclusions of Law on Financial Loss to the 
mtitution or Financial Gain to the Res~oj-ty 

Mr. and Mrs. Rodrigues received financial gain by reason .sf 

their violations established above. Clearly, they have received 

financial gain by virtue of their participation in :he W&C, 

?farina, and Continental Can Ventures, and in fact received 

aggregate personal financial gain of 51,067,395. (GF 7 7 . ;  In 

addition, Saratoga suffered financial loss due to their 

activities which usurped the very tangible "equity-kicker" zhicn 

amounted to 5200,000, and the partnership interest taken rn 

connection with the Cinnabar and Marina transactions. Thus, the 

gain in excess of $1 million received by the Respondents zould 

have -- and should have -- been received by Saratsga a Accordingly, by engaging in their wrongdoing Rr. and urs 

Rodrigues eaused Saratoga to suffer financial damage in excess 2: 

5: alllion, which is quite ~ubstantial'.~' 

C. The Third Element: Personal Dishonesty or Willful or 
Continuing Disregard for the Safety or Soundness of the 
mtitution 

The third element of the grounds for removal require a 

showing that the violations, practices or breaches of fiduciary 

20 Mr. Rodrigues, as the indirect sole shareholder .sf 
Saratoga through CHS would not necessarily have been enticlad :; 
receive this amount in the form of dividends. The issuacce = f  
",vieends is the subject of regulation. m, u, 12 C . T . 2 .  5 
584.5 (advance notice of proposed dividend declarations:. Also, 
Saratoga is subject to capital requirements,' and thus nay ~ c =  
have been in the position to legally issue dividends. a, S Z  
C.F.R. 5 1 561. 561. 567. 



duty, 1) involve personal dishonesty on the part of :te 

Respondents: or 2 )  demonstrate a willful or continuing disreqarl 

for the safety or soundness of the institution. (12 U.S.C. 5 

407(g) (1) (1985 & 1986) ; u, 12 U.S.C. § 1818(e) (1) (c) . 

1. - 
a. -a1 Stand- 

The mpersonal dishonesty" provision was enacted pursuant :s 

the Financial Institutlons Supervisory Act of 1966, Pub. L. YO. 

89-965, 80 Stat. 1028 ("FISA). Legislative hrstory zakes i: 

clear that the provision includes officials causing instltutlons 

to make excessive loans that redounded to their own ber.eflt. 

m, 112 Cong. Rec. 1) 2032 (Aug. 22, 1966). Another devlce cited @ 
as dishonest? is the use of "nominee loans." H.R. Rep. ?lo. : ; 3 7 ,  

98th Cong., 2d Sess. 25-26 (1984). 

b. Conclusion Reuardina Personal 

The series of loans entered into by Saratoga set for:: in 

the record included nominee loans aggreqatinq more :?.an $ 2 . :  

mllion. This pattern of nominee loans clearly fal:s lnts the  

category of personal dishonesty. The nominees argue thac tr.e 

isans were extended on the basis of the creditworthiness of tne 

nominees. This argunenr: is specious however, wLen one iocks s: 

each loan in context. Loan proceeds were clearly used fsr :ne 

benefit of all joint venturers, including Mr. and Mrs. Iodriques. 0 
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and testimony sade it clear that while the nominees slgned as 

obligors, repayment uas clearly expected by such obligors tc czze 

from the joint venture as a whole. In addition, testisony Dakes 

it clear that Mr. Rodrigues wanted the loans to be nade withcut 

his participation going of record. 

2. u f u l  or Continuina Disreuard for Safetv or 
Soundnerss 

'*Willful disregard* and "continuing disregardn are two 

distinct, alternative standards for removal and/or prohibit~cn. 

While "continuing disregard" requires some showing of knowledge 

of wrongdoing, it does not require proof of the same degree of 

intent as t*willful disregard." Sgf, Srickner v. FDIC, 747 F.id 

1198, 1202-03 (8th Cir. 1984). (Construction of "willful or 

continuing disregard1* language in 12 U.S. C .  5 1818 (e) ) . The 

"continuing disregard" standard is a mental state short cf 

"willfulness" and similar to "reckle~sness.~' 

'vWillful disregard" for the safety or soundness of an 

insured institution is established when an individual: a )  

purposely (as opposed to accidentally) commits an act and that 

act evidences neglect or lack of thoughtful attentron to the 

~nstitut~cn's safety or soundness, or b) acts wrth p:arn 

~ndifference to the institution's safety or soundness. In the 

case of a remedial statute such as section 407(g), the only 

requirement is that the individual acted intentionally -2 



committing the acts which constitute the violation and was aware 

of or knev what he was doing. Arthur Liuoer Coru. v. szc, 

547 f.2d 171, 180 (2d Cir. 1976), . genieq, 434 U.S. 1309 

b. *a1 Conclusion Regarding Willful or 
a D~srward for Safetv or Soundness 

In the instant proceeding, Mr. and Mrs. Rodrigues are 

responsible, in at least four instances, for causing Saratoga to 

engage in unsafe or unsound practices. This is because they are 

responsible for causing Saratoga to make the four unsecured 

Subject bans, aggregating more than $2.6 million, in violat~on 

of the FSLIC's regulations and in breach of their fiducrary duty 

of loyalty. Accordingly, the misconduct of the Respcndents 

evidences "continuing disregard" for the safety or soundness 0: 

Saratoga. 

In addition, the record establishes that Mr. and !!rs. 

Rodriguesi misconduct is of the type that establishes a * w r ? l f u l  

disregardn for safety or soundness under the more stringent test. 

Either Mr. and Mrs. Rodrigues intentionally disregarded the 

FSLIC's conflict-of-interest regulations and their fiducrary 

duties or they were plainly indifferent to the limitatrons 

imposed thereby. This is because, before Mr. and Mrs. Rcdriqces 

orchestrated their activities of self-dealing transactions, they 

had (or should have had) personal knowledge that such activit.! 

t 
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would be 1) violative of tie FSLIC's conflict-of-~zterpsz 

regulations and policy statements and 2) in breach of z3e:r 

fiduciary duties of loyalty owed to Saratoga and its depositcrs. 

(a, GF 81.) In light of the foregoing, the third element c: 

Section 407 (g) (1) (and new 5 1818 (e) ) has been established. 

D. m e  Findinas of 
pact and Decision 

In their Exceptions to the Recommended Decision, Mr. and 
- .--- - 

xrs. Rodrigues make several arguments against the Am's legal anc? 

factual conclusions. They contend that the A I J  failed to address 

nine legal issues, however we may dispose of their arguments as 

follows: 1) They argue that 12 C.F.R. g 563.43 regarding loans 

to affiliates did not prohibit Saratoga from making the loans tc 

the various joint ventures of which Mr. and Mrs. Rodrigues zere 

partners. However, it is clear that the te-mn "afflli~.ted 

persons" as that tern is defined at 12 C.F.R. 3 561.29 clear;., - i 
prohibits loans to *organizations" (which the joint ventures 

clearly were) which have an officer of director as a qeneral 

partner (which the Rodrigues' also clearly were). 

2) They argue that FSLICts failure to specifically charge 

Respondents with violations of 12 C.F.R. f 571.7 (conflicts cf 

interest) , 571.9 (corporate opportunity) in tke Noti== zf 

Intention to Remove and Prohibit is contrary to FSLIC rules cf 

0 procedure and/or constitutes a denial of due process. This %as 



dealt with by the A U  (Appendix Finding 2) which noted that =ke 

charges specifically referred to a breach of fiduciary duty xnicn 

is fair notice of a conflict-of-interest charge. The AIJ 's  

determination that there was a violation of NHA section 437(q)(1; 

is based upon violations of the FSLIC conflict-of-interest 

regulation codified at 12 C.F.R. 5 563.43(b), and it is not based 

on violations of the policy statements at 12 C.F.R. 5 5 571.7 and 

571.9. The A U  also found that Enforcement established tne 

---.exintenceoebh8-bzpach-of-fid~ciary duty element of KHA sectron 

407(g) (1). References in Enforcement's filings to 12 C.T.R. 5 5 

571.7 and 571.9 merely support Enforcement's legal analysrs 

demonstrating that Respondents breached their fiducrary duties by 

a) usurping corporate opportunities of Saratcga, . and b) engagir,g 
- 

in self-dealing transactions without proper disclosure t= 

Saratogats board of directors, officers, or loan csmmi::ee. 

Accordingly, the Respondents were clearly on notrce as ts = z e  

breach-of-fiduciary-duty/conflict-of-interest charge. 

3) Respondents argue that the real estate investments .-ere 

risky and therefore unsuitable for Saratoga. Thrs argucent 

ignores the fact that Saratoga assumed the prxmary rrsks of tze 

rnvestnrnts anyway by making unsecured loans, and that i n  t?.e 

past, Saratoga had made other real estate loans and bad got=en 

some equlty kickers in connection with such loans. in addr?::~, 

with respect to the Continental Can Property venture, i-e 

0 



Respondent's in effect secured for themselves an equity kicker 

which they had initially negotiated for Saratoga. 

4) Respondents argue that Enforcement did not adduce 

sufficient evidence of "personal dishonestyi' on the part of 2ess 

Rcdrigues to meet its burden of proof. However, the A L ;  

Recommended Decision clearly establishes a fraudulent scheme 

involving nominee loans, improper loans, and failures ta 

disclose. 

5 )  Respondents contend that Enforcement failed to adduce 

sufficient evidence of "personal dishonesty" of Donna Rodrigues 

a to meet its burden of proof. The record however is clear :?.at 

Donna Rodrigues participated in, counseled, and/or aided =r 

abetted the activities of her husband while she was a fiduciary 

of Saratoga, and accordingly had a duty to disclose or see to it 

that disclosure was made of their interests in the various loan 

transactions. 

6) Respondents contend that the "safety or soundness" cf 

Saratoga was not compromised by any of the loan transactr?ns. 

The ALJ clearly detemined that the record establ~shed safety and 

soundness violations as a result of the conflict-of-interes: 

transactions and usurpations of corporate opportunities entered 

into by the Respondents, which are deemed by regulatrcn 

@ inherently unsafe and unsound. 



7) Respondents contend that Enforcement falled to estat:;sn 

that the practices in question, if continued, would entari a n  

abnormal risk of loss or damage to Saratoga, and were therefcre 

unsafe or unsound practices. These loans were the function sf 

insider transactions, which have historically contributed to :he 

demise of numerous financial institutions. As unsecured real 

estate venture loans the record clearly establishes that suck 

practices carried abnormal risk of loss. 

8) Respondents contend that the record doer not establish 

that Jess A.  Rodrigues showed a "willful or continuing disregard" 

for the safety or soundness of Saratoga. The Recommended 

Decision discusses this allegation by 'noting "[t]he actions zr.2 

inactions of Jess A. Rodrigues and Donna Rodrigues ~ r :  

connection with the aforesaid violations, practices, and breac?.es 

of fiduciary duty demonstrate a 'willful and continuing disregarj, 

for the safety and soundness' of Saratoga." (Reconsended 

Decision at 42 (emphasis added)). 

9) Respondents contend that the record does not estabi~sn 

that Donna Rodrigues showed a "willful or continuing disreqar*," 

for the safety or soundness of Saratoga. Again, the reccr5 

clearly establishes that she showed a nwlllful or con::!w:?.q 

disregardn for the safety or soundness of Saratoga by cer 



participation in the loan transactions, and her failure := 
disclose her participation to Saratoqa. 



NO. 89- 447 

Date: December 5, 1989 

OFFICE OF TERXFI' SUPERVISION 

IT IS ORDERED THAT 

1. Jess A.  Rodrigues and 

removed from any and all posit 

directors and/or officers of 

Association, San Jose, California 

Donna R. Rodrigues each are 

:ions they currently hold as 

Saratoga Savings and Loan 0 
("Saratoga") : 

2. Jess A. Rodrigues and Donna R. Rodrlgues eackazn 

prohibited from participating in any sanner in the conduc: sf t-e 

affairs of Saratoga and any and all subsidiaries or holdii?~ 

companies affiliated with such savings association, includir'.g 

(but not limited to), California Housing Securities, Tnc. 

("CHS*), the holding company of Saratoga: 

3. Without the prior written approval of the OTS (and, if 

appropriate, another Federal financial institutions recj,:lats=;. 

agency), Jess A. Rodriques and Donna R. Rodrigues shali not hol? 

any office in, or participate in any nanner in the conduct of the 
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affairs of any institution(s) or other entity as set forth in 

Section 8(e) (7) (A) of the Federal Deposit Insurance ~ c t ,  3s 

amended by Title IX of the Financial Institutrons Jefcr:, 

Recovery and Enforcement Act ("FIRFEA") (codified at 12 U . S . C .  j 

1818fe) (7) (A)). Pursuant to Section 8(e) (6) of the FDIX, as 

amended by Title IX of FIRREA (codified at 12 U.S.C. § 

1818 (e)'(6) ) , conduct prohibited by this Order includes, &-&gg 

qaig, the solicitation or exercise of any voting with respect to 

any securities issued by any insured depository institution: and 

4. In order to 1) effectuate the requirements of this 

order, and 2) allow Saratoga and CHS to continue to conduct t>err 

corporate affairs without undue difficulty, it is necessary f=r 

the voting rights attendant to the outstanding stock of C5S 

currently iontrolled by Jess A. Rodrigues, to be placed r n  ~7.e 

csntrol of one or more persons other'than Jess A. ;iodr:gces :r 

Donna R. Rodrigues. Accordingly, Jess A. Rodrigues, no later 

than five business days following service of this order on 3i2, 

shall a) execute a proxy in the form set forth below, and 5 ;  

deliver said proxy to the president or secretary of CHS, and c) 

deliver a copy of the executed proxy to the Directs? sf 

Enforcement at the Office of Thrift Supervision at 1700 G Streec, 

N.W., Xashington, D.C. 20552. 



Jess A. Rodrigues, the owner 
of all of the outstanding stock of 
California Housing Securities, Inc. 
(nCHSF*), a California corporation 
that is the holding company of 
Saratoga Savings and Loan 
Association, San Jose, California, 
(the ~*Associationn) hereby appoints 
as my proxy the board of directors 
of CHS, to vote all stock of CHS 
with respect to any and all matters 
that may come before any meeting of 
the stockholders of CHS and any 
adjournments thereof. 

The aforesaid board o f 
directors shall vote the aforesaid 
stock in CHS in a manner that in 
their informed best judgement best 
serves the interests of the 
Association and its depositors. 
All such decisions of the board of 
directors shall i) be made at one 
or more meetings of said board of 
directors, duly called and held, at 

: which a quorum was present, and ii) 
be reflected in the corporate 
mlnute book of CHS. 

This proxy may not be revoked 
except with the prior wrltten 
consent of the Office of Thrift 
Supervision, an agency of the 
United States Government, which has 
directed the execution .and delivery 
of this proxy pursuant to an order 
issued under Section 8(e) of the 
Federal Deposit Insurance Act, as 
amended by the Financial 
Institutions Refom, Recovery, and 
Enforcement Act of 1989, Pub. L. 
No. 101-73, 103 Stat. 183 (codified 
at, 12 U.S.C. 5 l818(e)). 



On t h i s  day of 
, 19-, CALIFORNIA 

HOUSING SECZaITIES , INC. , hereby 
executes t h i s  proxy. 

Jess  A .  Rodrigues 

END OF FORM OF PROXY 
---*------ 

IT IS SO ORDERED on t h i s  
19-9 

5 t h  day Of Dlrrrmher , 

DIRECTOR, OFFICE OF THRIFT 
SUPERVISSON 



EXHIBIT I 



UNITED STATES OF AHERICX 
BOf0r0 Tho 

PEDE- SAVINGS AND LOAS IHSURANCZ CORPORATION 

In tho Xatt8r of ) 
1 u- r, 

Jess A. Rodriguas 1 ~4 A 

and ) Re: FHLBB Ros. No. 88-1564- 
Donna A. Rodrigufis 1 - - * *  

L3 . n 
) 

DECISION 

The Administrative Law Judge hereby submits his Findings of 

Fact, Conclusions of Law, and Recommended Decision. The 

conclusions of law are supported by an opening and reply briefs 

of the Office of Enforcement which briefs are incorporated by 

reference. 

The findings of fact arh supported by (1) the testimsny and 

exhibits received into evidence during the course of the 

evidentiary hearing of this matter held before the Administrative 

Law Judge between April 18, 1989 and April 26, 1989, and (2) 

certain of the admissions of the respondents set forth in their 

Answer. The Government commenced this proce'eding by rssuing :o 

the Respondents a Notice of Intention to Remove and Prohibit 

dated December 30, 1988. . .  . 
I 

The Administrative Law Judge recommends that the Federal 

Savings and Lean Insurance Corporation issue a removal-and- 

prohibition order to the Respondents pursuant to section 407(g) 

of the National Housing Act, as amended (*NHAn), 12 U.S.C. 

§1730(g). The crder properly may be issued based upon the 

findings of fact and conclusions of law that follow. 



FINDINGS OF FF- 

A. Sackaround 
Saratoaa Savinus and Loan Associaticxi 

1. Saratoga Savings and Loan Association (*Saratogan1 is a 

California corporation, that in 1983 was licensed by the 

California Department of Savings and Loan ("CDSL") to conduct the 

business of a savings and loan association. Its main office is 

located in San Jose, California. (Answer, Par. 2(a); GX 10). As a 

California-chartered savings and loan, Saratoqa is subject to 

examination and supervision by the CDSL. (= Newsom, p. 966). 

2. On or about April 15, 1983, the FSLIC, an aqency of the- 

United States Government, granted Saratoqa Federal deposit 

insurance pursuant to Title I V  of the N U ,  12 U.S.C. S S  1724 - 
17301. (Answer, Par. 2(b)). As a FSLIC-insured institution, 

Saratoqa is subject to examination and supervision by the FSLIC. 

3 .  Saratoga commenced operations on or abouc April 18, ; 9 8 3 ,  

and it remains in operation through the date hereof. During that 

period the operations and activities of Saratoga and its 

directors, officers, and employees have been subject to the 

numerous Federal laws, rules, and requlations applicable to all 

FSLIC-inr,u.red depository institutions. (Answer, Par. 3 ) .  

Included among such Federal laws, rules, and regulations arc the 

FSLIC's conflict-of-interest :equlations, codified at 12  C.F.R. S S  

563.40 - 563.44, and the Statements of Policy, codified at 12 

C.F.R. S 571.7 (conflicts of interest) and S 571.9 (usurpat:on cf 

corporate opportunity). 



4. ~ u r i n q  the period of April 1983 throuqh early 1984 

Saratoqafs lending operations far the most part concerned the 

origination of loans, in amounts less than S100,000, secured by 

1-to-4-family residential real estate ("Conforming Loans"). rhese 

Conforming Loans qualified for purchase by the secondary market 

agencies known as the Government National Rortgage As~ociation 

("GNPIA"), the Federal National nortgaqe Association ("BNPIA"), and 

the Federal Home Loan KOCtgage Corporation ("FRLflC"). (See, =, 

winslow, pp. 54-55, 65-67). 

5. In about early 1984 Sacatoqa began ociginatinq Loans 

other than Conforming Loans, and Saratoga pecsonnel refer to these 

loans as "Porttolio Loans," because they generally vere retained- 

in Saratoga's loan portfolio instead of being sold to the 

secondary market. (Winslow, p. 70; ReDonaid, p. 874.) Included 

tn thrs category of Poctfolro Loans are: 1) construction loans; 

( 2 )  loans to finance the acqursrtion of undeveloped land ("land 

loans"); ( 3 )  unsecured loans; and ( 4 )  loans tn large dollar 

amounts ("mayor loans*). Durtng 1983 through early 1985 Saratoga 

made few unsecured loans. (Winslow, pp. 69-72; saa J. Rodrigues, 
p. 11261. Also since 1984, Saratoqa has made direct investments 

in real estate projects, either d ~ r e c t l y  or through a subsidiary, 

by participrting in real estate jornt ventures. (winslow, pp. 74, 

117: Tate, p. 435.) Saratoga also has made real estate loans with 

"equity kicket" provrstons. (J. Rodrrgues, p. i:39). 

The Rtspondents 

6. Jess A. Rodrigues, one of the Respondents in thls 

proceeding, currently serves as the Chairman of the Board of 



Directors of Saratoqa. (Answer, Par. 5(c); J. Rodrigues, p .  

iOO5. ) 

7. Since 1982, nr. Rodrigues, directly or indirectly, has 

ovned and controlled Saratoga. (Answer, Par. 5if)l 

From 1982 through September 1984, Jess A. Rodrigues 

outstanding stock issued by Saratoga. ( G X  10; wins low, p. 5 8 1 .  

ovned all the 

On or about September 24, 1984, Jess A. Rodrigues transferred all 

of his Saratoga stock to California Housing Securities, Inc. 

(*caS"}. CRS, a savings-and-loan holding company, is a Califcrnia 

corporation. Since about late 1970, Jess A. Rodrigues has owned, 

and continues to own, all of the outstanding stock issued by CHS 

Since on or about September 24, 1984, CHS has owned, and continues 

to own, all of the outstanding stock of Saratoga. (Ansver, Par. :; 

J. Rodrigues, p. 1008.) 

8. Jess A. Rodrigues played a central role in the 

organization of Saratoqa. Since Saratoga commenced opera:~sns :r: 

April 1983, nr. Rodrigues has dominated Saratoga's board of 

directors and management. PI?. Rodriques has served as a di:ecc-: 

of Saratoqa at all times since rt commenced operations in April 

1983, and has served as its Chairman of the Board at all t:mes 

since April 1986: During the period from April 1983 through :uly 
: 

23, 198-7,. Jess A. Rodriques also served as an officer of Saratsaa 
4 

with the title sometines being President and other tines being - - 
Chief Executive Officer. During the tine that he served as .n - 
executive officer of Saratoqa, Jess A. Rodrigues also served as a 

i 
member of Saratoga's Loan Committee. (Answer, Par. 5; GX 1 0 :  

 insl low, pp. 57; 72-80: - see Tat*, p. 375; Lazares, p. 196: 

t 
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Fleischaan, p. 950). 

9. J ~ S S  A. ~odrigues, during the perled cf early 1984 

through at least early :986, played a significant part in the 

development of Saratoga's operations concerning Portfolio Loans. 

During that time. Jess A. Rodriques met with numerous real estace 

developers, including Ronald Tate and Richard Czistina, who were 

interested in obtaining loans that Saratoga personnel refer to as 

Portfolio Loans. During such meetings, at which other Saratoqa 

personnel generally were not present, Jess A. Rodrigues would 
- - -- . -- 
negotiate the terms of such Portfolio Loans. After the terms of 

such Portfolio Loans were agreed upon Mr. Rodriques vould inform 

persons in Saratoga's Rajor Loan Departsent about the loans, and. 

would ask such personnel to have the docunentation for the loans 
.- 

prepared. Until about late January 1985. Xc, Rodrigues would 

instruck Lawrence Winslow to have the loan documents prepared, and 

after late January 1985 fir. Rodriques generally assigned :!?is vock 

to David Huibreqtse. (Winslow, e p .  72-80; Huibreqtse, pp. -88-90: 

also see Tate, pp. 400-53; J. Rodrigues, pp. 1123-is.! -- 
LO. Donna R. Rodrigues, one of the Respondents in this 

proceeding, currently serves as a Senior Vice President of 

Sarrtoga. (rlrischman, p. 944). Mrs. Rodrigues also served as a 

director.of Saratoqa during the periods of Septembes 27, 1982. 

throuqh Rarch 25, 1985, and June 10, 1986, throuqh June 28, 1988. 

During these tiaes firs. Rodrigues was, and currently is, the wife 

of Jess A. Rodrigues. (Answer, Par. 6; J. Rodrigues, p. 1092). 

Certain Officers and/or Directors of Saratoaa 

11. Lawrence J. Winslow ("Winslow") served as the Executive 



Vice President and a director of Saratoqa dutinq the period from 

April 18, 1983, through January 1985. from January 1985 through 

February 22, 1985, sr. Winslow served as the President of 

Saratoqa. On February 22, 1985, Winslow left Saratoqa follovinq a 

dispute with Jess A. Rodriques. (Winslow, pp. 98-100). 

12. From 1983 through part of 1984, Rr. Winslovls activities 

on behalf of Saratoqa primarily concerned the supervision of 

deposit operations. (Winslow, p. 60). In late 1983, Winslov 
---. - - r r r e a m e - - . i n v o f v e b I n a s s a s t i n q  Saratoqa with its origination of 

Conforminq Loans, and in 1984 hi became involved in preparing 

documention for some Portfolio Loans. (Winslow, pp. 67-68). 

winslow did not serve as a "compliance officer" for Saratoqa, and 

i f  is clear that he vas not aware that nr. Rodriques arquably may 
.- .- 

have expejted him to routinely advise Saratoqa personnel on 
a 

matters concerninq regulatory compliance vith respect to lending 

matters. fir. Winslow also testified that he did not generally 

advise Saratoqa personnel on matters concerninq rrqulatory 

compliance, and he indicated his view that an attorney named Doug 

oaqqs seemed to be qenerally advising Saratoqa personnel about 

requlatory natters during 1983 through late 1984. (Winslov, pp. 

82-3, 871. 

13. ..navid L. Huibreqtse ("Ruibreqtse") currently serves as a 

Vice President of Saratoqa. Since 1986 he has been the head of 

Saratoqa's Ra3or Loan Cepartment, vhich processes the paperwork 

for Portfolio Loans. Saratoqa has a separate department for the 

origination of residential loans. Rr. Huibreqtse was hired by 

Saratoqa in December 1984 to assist with the making of Portfolio 
a 
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Loans, and he van appointed a vice president of Saratoqa :n 

Nove&er 1985. Mr. nuibregtse is a member of SaratOga's Loan 

Committee, and has been a member of that committee since 1985 

(Ruibreqtse, pp. 772-74, 782; GX 63; GX 66.) 

14. warren G. McDonald ("McDonald") currently serves as the 

President and as a director of Saratoqa. Jess A. Rodriques hrred 

Mr, ncoonald to replace Lawrence Winnlov as an executive officer 

and director of Saratoga. Re was hired as an E x e c u t ~ v e  Vice 

President of Saratoqa in February 1985, and he began workrng at 

Saratoga in narch 1985. Since narch 1985 Mr. McDonald has been a 

director of Saratoga and a member of Saratoqars Loan Committee. 

In 1986, ncoonald was appornted Presrdent of Saratoga. Re also 

a has been an officer of CRS srnce February 1985. (McDonald, pp. 

872-77, 880.) 

15. Donna Lynn Fleischman ("Flerschman") currently serves as 

a Vice president and the Controller 2or both Saratoga and CJS. 

She began workinq for Saratoqa before it commenced operations, and 

for a while served as Saratoqa's Corporate Secretary and as a 

director. She has known Jess A. Rodrigues since 1970 when she 

began workinq for CES. (Fleischman, pp. 941-433. 

16. In addition to doing work for Saratoqa and CBS, 

Fleischaan .has done work for Mr. and Mrs. Rodriques in their 

individual capacities. For example, Fleischman has been a 

signatory on various checking accounts maintained by the 

Rnspondents, includinq accounts at Saratoqa and at Security 

a Pacific National Bank bearing the name JARDONA INVESTMENTS. (GX 

70). Also, at the request of and under the direction of the 

PAGE 7 



~ e s p ~ n d e n t s ,  KS. ple~schman has prepared personal financ;al 

statements concerning the Respondents. (GX 71: GX 7 2 ;  Fleaschman, 

pp. 9QQ-S6). 

B. The RHrC Venture Reaardinq the Cinnabar Prooertx 

saratoqa Loan No. 80-00312 and Backaround 

17. In narch 1984, Rr. Rodrigues caused Saratoga to make its 

loan no. 80-00312 in the amount of $400,000, the proceeds of whack 

were used to help finance the acquisition of real property by a 

business venture in which Mr. and Nrs. Rodriqucr vere 

co-venturers, as explained below. The loan, which was unsecured. 

vas evidenced by a promissory note executed by Richard A. Crirtina 

("Cristina") and Murray 8 .  Hall ("aall"). (GX 3, p. 55). 

18. Cristina and Hall are the sole general partners of a 

California general partnership named Crastina 6 Hall, which L S  :n 

0 
the real estate development business. (Cristina, p. 548;  all, 3 .  

614). In connectaon wlth this busanass, ?Iessrs. Ctastina and Hal: 

purchase real property for development and investment. Often 

Messrs. Cristina and Hall enter into partnerships or joint 

ventures vith third parties in connection vith their real estate 

investments. (Cristina, p. 560; Hall, pp. 615-16). 

19. Cristina is the son of Vernon Cristlna, a forser dlrec:¶r 
P 

of Saratoqa and friend of Jess A. Rodrigues. Cristina was 

personally acquainted wlth Jess A. Rodriques, and had worked for 

CHS durinq the late L970s. (Cristina, p. 549: J. Rodrigues, p. 

1050.) 

20. Hail has been personally acquainted wath Jess A. 

Rodrrgucs for about ten years. (Ea11, p. 616; J. Rodraques, p. 



1054). 

21. In January or early February 1984, Crlstlna leacned af an 

opportunity to buy a parcel of real property with vareho~ses 

located on Cinnabar Street in S& Jose, California (the "Cinnabac 

property'). (Cristina, p. 553; Hall, p. 619). On February 9 .  

1984, cristina 6 Hall executed an agreement offering to buy from 

eay-valley Ventures the Cinnabar property for $4,300,000. ( G x  39: 
* c 

Cristina, pp. 552-53; Hall, pp. 620-211. At the time the Cristlna 

6 Hall partnership executed that aqreement it paid $50,000 in 

earnest money, which was deposited into Escrow 1325259 of the 

Golden State Title Division of Commonwealth Land Title Company 

("Golden State Title"). (GX 47, pp. 8, 9 ) .  

22. On or before February 16, 1984,' tressrs. Cristina and 

Hall had spoken with Jess A. Rodrigues abaut havinq him (and b l s  

wife Donna) participate as investors in tne Cinnabar property. A t  

about that time Nessrs. Cristina, Hall and Rodrigues entered in:? 

an oral agreement, the terms of which, included amonq other 

things, the following: 

( 1 )  nr. and Rrr. Rodrigues (together), Cristina (and 

vife), and Hall (and wife) would acquire the Cinnabar Property, 

each havinq a one-third ownership interest; 

.. . ( 2 )  Mr. and nrs. Rodrigues (together), Cristina (and 

wife), and Hail (and vife) each would contribute one-third of :5e 

funds needed for the acquisition of, other expenses relatinq E 3 ,  

the Cinnabar Property; and 

(3) nr. and Nrs. Rodrigues (togetherl, Cristina (and 

wife), and Hall (and vife) each would share one-third in the 
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protits or losses related their ownership in :he Cinnabar 

Property. (Cristina, pp. 554-55: Hail, p. 617: Answer Par. l; 

The participants in this real estate venture referred to :he 

venture group as "RHCC." (Hall, p. 619; - see GX 481. 

23. In February and Harch 1984, Jess A. Rodrigues and Donna 

Rodrigues participated in various activities in support of the 

RH&C venture. For instance, they executed a lease agreement. 

dated narch 1, 1984, regarding a lease of part of the Cinnabar 

Warehouse to C.C.B.S. warehousing Services. Inc. ( G X  41; Answer 

Par. 13). 

24. In mid-February 1984, the RHCC venturers applied to, and 

obtained approval from, isco Federal Savings and Loan 

Association ("San Francisco Federal") for a 53 million loan to be 
+ . - 

secured by a first deed of trust against :?a Cinnabar Property. 

( G X  51; Hall, p. 656). RRCC, however, wouid still cequrre coughly 

another 51.3 mrllion an order to pay the purchase price of (S 
$4,300,000 (less the earnest acney depos~:) and closanq ceszs. 

(see GX 47, p .  38; Cristina, p. 553) 

25.  he RHLC venturers came up with the additional $1.3 

nillion from the following sources: ( 1 )  three Line-of-credit 

loans, aqqregating $1 arllion, from Crocker National Bank that - 
were secured by ( a )  a second deed of trust against the Cinnabar 

property in favor of CBS and assiqned to Crocker, and ( b )  a 

take-out :ommi:sent from CHS, prepared and signed by nr. 
: 

R o d r i g u e ~ : ~  ( 2 )  funds from Saratoga loan no. 80-00312: and ( 3 1  . 
I 

SlS0,OOO contributed by Xr. and Mrs. Rodrigues. (GX 48; GX 49; 5 X  0 
52; Cristina, pp. S61-62; 749-51; Hall, p. 659). : 



26. Jess A.  ~ddrigues participated in the making of Sacatoqa 

loan no. 80-00312. and he was instrumental in causing that !can ts 

be made, winslow testified that, in or about narch 1984, jess A 

Rodriques told him that Saratoga would be making this 5400.000 

unsecured loan, and that based on this information he gathered the 

documentation to support the loan. (Winslow, pp. 104-6). This is 

consistent with the testimony of Cristina. Cristina testified 

that, in narch 1984, he had met with Jess A .  Rodrigues in his 

office at Saratoga, and they discussed the making o f  the $400,000 

loan. Cristina testified further that aftlr this discussion with 

Jess A. Rodrigues he met with Winslow to assist Winslow with 

preparing the documentation in connection with the loan. 

a (Cristina, pp. 714-151.' 

27. Prior to the funding of Saratoga loan no. 80-003:i, - 
neither Jess A.  Rodrigues nor Donna Rodr~ques disclosed to Winslow - 
or to Saratoga's Board of Directors that they were part&c:pants 

with Cristina and Hall in the RH6C venture concerning the Cinnabar 

Property. This is supported by Winslow's testimony to that 

effect. (Winslow, pp. Ill, 113, 128). There i,s no testimony or 

other evidence that conflicts with Kr. Winslowls testimony on this 

point. It should be noted that Jess A .  Rodriques's testisony on 

this aattrr. did not directly conflict with Winslow's testimony, 

but rather nr. Rodrigues seems to infer that, immediately afttr - C 

the loan was funded, Minslov should have been able to figure out 

Rodrigues was involved in a venture with Cristina and Hall. (J. 

Rodrigues, p. 1072. ) 

28. On narch 26, 1984, Saratoga funded the S400,OOO loan by 



issutng two checks payable to the order of Zessrs. Crlstxna and 

Ball: one was in the amount of $300,000 (check no. 2 3 9 6 1 ,  and the 

other was in the amount of 5100,000 (check no. 2397). ( G X  2; D X  

29. On fiarch 26, 1984, Jsss A. Rodrigues, Cristina. and wall 

together opened a checking account, bearing the name "RBrC," at 

Saratoqa (account no. 01-28-3371 with a deposit of $050,000. 

$300,000 of the opening deposit was made by the deposit of the 

5300,000 check (no. 2396), representing a portion of the proceeds 

from Saratoqa loan no. 80-00312. The remaining $150,000 of the 

deposit was made by a S150,OOO check drawn against a checking 

account of fir. and firs. Rodrigues at Saratoga (no. 01-20-1594), 

bearing the name " J . A .  Rodrigues s V e nt~rcs."~ (GX 48; GX 49; 

Hall, pp. 633-47). 

30. The RHSC venture consummated its acquisition of the 

Cinnabar Property an fiarch 28, 1984. The closing statement. 

prepared by Golden State Title, shows that RHrC used the followlnc 

funds to consummate the purchase of the Cinnabar Property: 

Tax Prorata 1/l to 3/23/84 5,324.52 
Loan, SY redel Sav/Ln 3,000,000.00 
Loan, Calif. Sousing Securities 1,000.000.00 
Credit on coasission due 
Cristina & aall 107,500.00 

D*p08it to escrow 50,000.00 
Oepoit ted to close 231,083.07 
TOTAL S4,393,907.5# 

(GX 4i, p. 38). The escrow documents show that the RHiC 

venturers, includrng fir. and firs. Rodrzques, took title to the 

Cinnabar Property on Earth 28, 1984, as shown by the deed reccrled 

with the county land records. (GX 53). 
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31.  he $231,083.07 amount shown as "~eposited to close" on 

the closing statement was derived, in whole or in part, from the 

proceeds of Saratoga loan no. 80-00312. This is because (:) che 

escrow documents show that the 3231,083.07 amount was deposited 

into the escrow by a check drawn against the RH6C checking account 

at Saratoga (GX 47, p. LO), and ( 2 )  $300,000 of the 5450,000 that 

had been deposited into the RHCC checking account vas derived from 

the proceeds of Saratoga loan no. 80-00312, as discussad above. 

32. In 1984, RH6C had leased the space in the Cinnabar 

Property warehouses, and Mr. and Mrs. Rodrigues had executed 

various of the lease agreements on behalf of the lessor. ( G X  41). 

The property remained fully leased during 1984 and 1985. (Hall,. 

Profit Disbursements and Saratoaa's Ftefinance Loan 

33. On February 1, 1985, RXhC commenced the disbursement of 

profits to each of the RHLC venturers, and on that date RHbC 

issued a check in the amount of $2,000 payable to Jess Rodrigues. 

( G X  55, p. 1). Thereafter, RHLC made disbursements of profits 

virtually on a monthly basis, derived principally from the 

positive cash flow from the rental of the Cinnabar Property. 

(Cristtna, p. 718). Throuqh July 1, 1987, RH6C had made 

disburseaents to Mr. and Mrs. Rodrigues in an aggregate amount of 

$216,000, including a disbursement of 3170,000 on January 16, 

1987, and a disbursement of 325,000 on April 1, 1987. :GX 55: 

Cristina, p. 720; Hall, pp. 667-71). 

34. Saratoga loan no. 80-00312 became due and payable on a March 26. 1985, but the loan was not paid off on 01: before that 
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date. Instead, 

no. 80-00518 in 

due and payable 

saratoqa refinanced that loan by makinq 

the principal amount of $400,000, which 

on April 8, 1986.(GX 56; see GX 2 @ pp. - 

its loan 

was to be 

347-48: 

35. ~t the time of, and subsequent to, the makinq of the 

refinance loan 0 80-00518), nr. and nrs. Rodrigues concealed from 

Saratoga's loan committee and Board of Directors that they were 

involved with Cristina and Hall in a venture concerning the 

Cinnabar Property. This is supported by, inter alia, the 

following: A document in Saratoga's file for loan no. 80-00518, 

headed the COMERCIAL AN0 MISC. UNDERWRITING SREET, shows that on 

narch 26, 1985, the following three members of Saratoga's loan . 

committee approved this refinancing: Jess A. Rodrigues, Gary e 
Rodrigues, and David Huibregtse. (GX 2, pp. 324, 326: Huabreqtse, 

p. 795-96). That document also states that this refinance loan 

was underwritten by Wuibregtse. The. testimony of Huibreqtse also 

shows that Jess A. Rodriques had not disclosed to him that Mr .  and 

Mrs. Rodrigues were involved in a venture vith Hessrs, Cristina 

and Hall with respect to the Cinnabar Property. (Huibreqtse, pp. 

797-99). 

36. Saratoqa loan no. 80-00518 was not paid off on or before 

April 8,-.5986, but rather Saratoga extended the due date until 

August 1, 1986, as memorialized by an executed extension agreement 

dated March 31, 1986. (GX 2, p. 344; Cristina, p. 733) This 

extension was approved on narch 25, 1986, by the following two 
! 

nembers of Saratoqa's loan committee: Huibregtse and Mcoonaid. G X  
i 
t 

2, p. 345). Mcoonald's testimony suqgests that, in March 1986, he > 
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was not aware that Mr. and Mrs. Rodriques were involved in a 

venture with ~essrs. Cristina and Hall with respect to the 

Cinnabar Property. (McDonald, pp. 905-8.) 

37. On or about September 5, 1986, Saratoga loan no. 80-00518 

was paid off with a cashier's check issued by Wells Fargo Bank. 

(GX 2, pp. 331-34). 

38. On January 14, 1987, RHLC obtained funding of a 

consolidation loan in the amount of $5 million made by General 

Electric Credit Corporation ("GECC"), as shown by various 

documents in the escrow files of Valley Title Company (escrow no. 

197673). (GX 58; Hall, p. 680). The promissory note for this 

consolidation loan was signed by each of the RHkC venturers, 

including Hr. and firs. Rodrigues. (GX 57). The escrow file 
. - 

do.cuments show that funds from this GECC Loan were used, intar 
alia, to pay bff the (1)  $3 million loan from San Francisco - 
Federal and (2) the three Cracker line-of-credit Loans aggregatinq 

$1 million (prior to this time Crocker had been serged into Wells 

Fargo Bank). Those documents also show that out of the GECC Loan 

proceeds $878,819.23 had been disbursed to RHLC. (GX 58, p. 38; GX 

59, pp. 3 - 4 ) .  RHLC used a portion of these funds for disbursement 

to the venturers, and 5170,000 of these funds were disbursed to 

Jess Rodr,igues by a check dated January 16, 1987, which was issued 

against the Cristina h Hall Clearing Account. (GX 55, p. 13; 

Cristina, pp. 720-30; 3 Answer Par. 1s). 

39. On September 23, 1987, fir. and firs. Rodrigues sold their 

.ird interest in the Cinnabar Property to Hr. and firs. Gene 

, Co-trustees, in consideration of (1) the payment of a 

one- th 

0 carter 
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sales price of $440,000, and ( 2 )  the assumption by the Carters o f  

~ r .  and nrs. ~odrigues's obligations to GECC with cespect to the 

consolidation loan. [GX 61, pp. 108, 33-53; Cristina, p. 7 3 5 :  

Wall, pp. 690-91; - see Answer Par. l6(a)). The net amount of the 

sales proceeds disbursed to Rr. and Rrs. Rodrigues was 

$381,583.08. (GX 62, p. 1; GX 61, pp. 103, 108; GX 70). 

40. nr. and Rrs. Rodrigues received personal financial 

gain in the net amount of 5447,583.08 by virtue of their 

participation in the RHCC venture and the sale of their one-third 

interest in the Cinnabar Property. This is determined as follows: 

RH&C distributions of profits .......... $216,000.00 
plus Net proceeds from sale to Carters...... 301,583.08 
less Contrabution to RHCC................... 150,000.M) 

TOTAL .................................. 3447,583.08 
C. The ventures wrth Tate and Lazares 

(1 1 .lackaround 

41. Rr. Rodrlgues and Ronald H. Tate ("Tate") have been 

acquarnted personally srnce about 1962. Durang 1984 through 1986, 

Rr. and Hrs. Rodrlgues lived across the street from Tate. Durlnq 

the period from about 1980 through at least 1985, Hr. Rodrigues 

and Tate were friends, and they were business associates. (Tate, 

pp. 368-69, 372). 

42. Prior to the spring of 1984, Hr. and Hrs. Rodrigues had .._. _ 
been involved in various real estate investments with Tate and 

David L. Lazares ("Lazaras*). Ihei- fi-st investment together was 

in the Los Gatos Golf and Country Club property in 1979 or 1980. : 

(Lazares, pp. 190-95; Tate, 377; 3 .  Rodrigues, p. 1039.1 i 
5 

43. Due to the nature of their relationship Mr. Rodrigues and 
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Tat* had engaged in candid conversations. Durinq one sucn 

conversation in Mr. Tate's home in Late 1983, fir. Rodrigues 

explained to Tate and Lazares why he wanted to own and operate a 

stock-form savings and loan. Tate testified on this as follows: 

"Well, I think he felt that because he owned all of the stock, 

that he had pretty wide latitude what he could do with the money 

in the savings and loan versus if you're a publicly held 

corporation and had to qo through all kinds of, you know, board of 

directors meetings and other governmental approvals if you owned a 

hundred percent of the stock." (Tate, p. 3751. Lazares recalls 

MI. Rodrigues's comments as follows: "Well, he said since he was 

a hundred percent shareholder and he owned all the stock, it was. 

like his own private cookie jar, he could borrow money, make 

deals, make transactions, and he could do whatever he wanted 

because he was the single shareholder of all the stock. And I 

think at the time he told me he was -- X can't remenbar if he said 

he was the only person in the United States who had such a char:cc 

or whether there was another individual who had such a charter." 

(Lazares, p. 196). 

44. Tate and Lazares are in the real estate development 

buaineaa. Durinq the period includinq 1983 through 1985, they 

operated-th.rough two businesses owned by them: Regency Monarch 

Development Company ("Regency Monarch") and Regency monarch Realty 

Management. (Tate, p. 367: Lazarts, pp. i84-85). 

45. By early i985 Saratoqa had made many loans to Tate and 

Lazares. (Winslow, p. 1451. When Tate and Lazares were 

interested in obtaining a loan from Saratoga they would discuss 
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the proporal with Jess Rodriques personally. Lazares testified 

about this as followr: 

Jess Rodrigues made ail the decisions. I mean, we'd go 
to Jess and explain, you know, the deal, and he would say yes 
or no. &d other than on one occasron, I believe he saad yes 
to everything we did. 

You know, over the years we made a lot of money 
together, but he was a single individual we would talk to, 
and then he would say yes or no, he would have it -- first 
Larry winslow or later on warren McDonald, and later on also 
at times Dave Huibregtse -- administer the documentation or 
asked them to do the documentation that was necessary. 
(Lazares, p. 198; see Winslow, p. 1173. 

Further illustrating Mr. Rodrigues's control over the lending 

decisions at Saratoga is the following. Tate recalls that, in or 

about 1984, Mr. Rodrigues told him that Tate had a line of credit 

with Saratoga Savings for about $1.5 million, and Mr. Rodriques's 

trstimony corroborates this. (Tate, pp. ;S3; Rodriques, p. 1119.) 

However, ainslow testified that he was not aware that Saratoga 

Savings had in face granted such a line 3f credit, and that at 

that time Saratoga Savings did not have the facilities to sake 

line-of-credit loans. (Winslow, pp. 118-19: -- also see Huibcegtse 

at p. 831.) 

( 2 )  The Joint Venture Regardinq the narina Property 

46. In late March 1984, Regency Nonarch entered into a 

contract to purchase (for itself or its nominee or assignee) 
...._ 

approximately 3.9 acres of real property in Marina, California 

(the "narina Property*), for a price of 5500,000. Pu'sua't to 

this contract, Regency Monarch (or its nominee or assignee) was 

required to consummate its purchase of the Marina Property in or 

about November 1984. (GX 13-A: GX 13-8; Tate, pp. 380-81; Lazares, 
0. 1 

i 
i 
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pp. 210-131 Answer Pa-r. 19). 

47. Shortly after Reyency Monarch entered into the 

above-mentioned purchase contract, Tate contacted Mr. Rodriyues 

about this investment opportunity. They met, and Tate asked Mr. 

Rodriyues whether he and his wife would be interested in 

participating with Tate and Lazares in the purchase of the fiarina 

Property. Followiny some discussions about what Tate expected fir. 

and nrs. Rodriyues to contribute to the venture, Tate and Mr. 

Rodriyues together inspected the Harina Property, and had further 

discussions about various matters, includiny development plans and 

zoning. At that time nr. Rodrigues told Tate that he and Hrs. 

Rodriyues would participate with Tate and Lazares in the purchase 

of the flarina Property. (Tate, pp. 381-85). Subsequently, two 

written agreements were drafted up to memorialize the oral 

agreement regarding the rights and abligacaons of Tate, Lazares, 

and the Rodragueses an thelr venturh concernang the Marlna 

Property, but neither of the written agreements were executed by 

the parties thereto. (GX 37; GX 38: Tate, pp. 386-97; Lazares, 

pp. 207-8). According to the testimony of both Tate and Lazares, 

their agreement with the Rodrigueses and the course of conduct of 

the parties provided, among other things, as follows: 

.... 1%) Tate, Lazares, and fir. and firs. Rodriyues 
(together) (collectively the "nacina Joint Venture") would 
acquire and develop the narina Property with each of them 
owning a one-third interest; 

( 2 )  Tate, Lazares, and Mr. and Mrs. Rodriques 
(together) each would share equally (one-third each) an the 
costs relating to the acquisition and development of the 
narina Property; and 
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(3) Tate, Lazares, and Mr. and Rrs. Rodrigues 
(together) each would share equally (one-third each) in the 
profits or losses related to their ownership of the Marina 
property. 

(Lazaras, pp. 217-18; Tate, pp. 391, 428: Answer Par. 20). 

48. ~uring the spring and summer of 1984, the nartna Jolnt 

venture incurred expenses, including earnest money deposits 

aggregating $45,000, prior to consummating its acquisition of the 

Rarina Property. (GX 14; Lazares, pp. 213-17). According to the 

business racords of the venture maintained by Tate and Lazares, 

the Rodrigueses contributed $3,447.91 to the Marina Joint Venture, 

on June 29, 1984, as reimbursement for their one-third share of 

the expenses incurred to that date. (GX 15: Lazaces, pp. 219-224. 

49. On November 5 ,  1984, the Marina Joint Venture consummated 
.- 

its acquisition of the Rarina Property, which was handled through 0 
an escrow with Ticor Title Company ("Ticor"). The deed conveying 

title to the Rarina Property was made in favor of Tate and 

Lazares, as the Rodrigueses had asked that they not take record 

title to the property. (GX 17 -- especially see pp. 96; Tate, p. 
403; also see GX 23). The Marina Joint Venture needed to deposit 

$456,000 to the escrow in order to consummate its purchase of the 

narina Property. The Earina Joint Venture paid this $456,000 

amount with the proceeds from an unsecured loan in that amount 

aade by Saratoqa to Tate as the named obligor (Saratoga Loan No. 

80-00473); tne funding check ($4309) was made payable to Ticor an.d : 

deposited into escrow. This Saratoga loan in the name of Tate v a s  
L 

a "nominee loan," because Tate testified that: "Well, yes, : / 
signed the note, but the venture was responsible for the 



repayment." (Tate, pp. 397-98: 

230-31). 

50. It is clear that, by 1 

see GX 17: GX 4 :  Lazares, pp 

ate June 1984, Mr. and Mrs. 

Rodrigues were co-venturers in the Marina Joint Venture, and in 

November 1984, they acquired a non-record one-third interest in 

the flarina Property. Also in November 1984, Mr. and Mrs. 

Rodrigues assumed responsibility for the repayment of one-third of 

saratoga loan no. 80-00473 in the amcunt of $456,000. This is 

supported not only by the above findings, but also by information 
-. -- - -- -- 

on flr. and Mrs. Rodrigues's signed personal financial statement 

dated as of December 31, 1984, which shows that, as of December 

31, 1984, he and flrs. Rodrigues.were responsible for repayment af 

a "private loan, flarrna land" rn the amount of $152,000, which is 

one-third of the 5456,000 Saratoga loan. ( G X  72; J.Badrigues, p. 

1099). Although Mr. and flrs. Rodrigues signed this personal 

financial statement and it was received by Home Federal on 

February 11, 1985, Mr. Rodrigues testified that he did not know of 

the existence of the 5456,000 loan until March 15, :985. (J. 

Rodrigues, p. 1179.) Mr. Rodrigues's testimony on this point is 

not credible. 

51. Jets A. Rodrigues participated in the making of, and 

caused Sar-atoga to make, Saratoga Loan No. 80-00473). This is 

supported by the following: 

(a) Tat@ testified as follows: "The original loan o f  

$456,000 Jess loaned to me in lieu of putting up the money 

himself, as I recall." . . . "Saratoga loaned to me 5456,000 
because Jess didn't want to put up the money himself at that time, 
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so they loaned me the money and the venture was responsible f a r  

the repayment of it." (Sate, pp. 397-98; also see p. 392). rate 

also testified that it was Mr. Rodrlgues and not winslow wlth whcm 

he met to discuss the loan, as he testified as follows: "I never 

really met with Larry Winslow much. I usually -- I saw him, said 
hello, but generally speaking, my business was with MC. 

Rodrigues." (Tatt, p. 401). 

(b) Tate's testimony is consistent with the testimony 

of ~ ~ i i r ~ 6 i ) ; - - - ~ f i = ~ t e s t i f i e d  that he prepared documentation for 

the loan, but he was infocmed about the loan by Mr. Rodrigues. 

Winslow testimony on this was as follows: 

p. Now, durtng -- you had mentioned there was a 
conference in Rr. Rodrigues's office regarding the maklng of 
this loan? 

A. Ry recollection is, somehow I qot the ~nformataon 
(about the loan), and I'm sure I got rt (when) all 3 or 4 of 
us (were) slttxnq together. Now, on what day that was, it 
could have been 3 months before we fxnally did the deal, l 
don't know." twinslow, p. 125; -- also see pp. 122-23). 

(0) Mr. Rodriques's testimony infers that he could not 

have participated in the making of the loan because he was on 

vacation in China during late October and early November 1984. 

(J. Rodrigues, p .  1100-09). However, even if Rodrigues were on 

vacation at that time, this does not conflict with the testimony 

of Tate.srtd. Winslow. This is because Winslow's own testimony 

suggests that Mr. Rodrigues partielpated in the loan dectsion veil 

before the loan was funded and documented. In fact, Rr. Rodrigues 

testified that he had met with Tate on September 27, 1 9 8 0 ,  and at 

that time they talked about financinq for the purchase of the 

Marina Prope~ty.~ (J. Rcdriques, p. 1104; Answer Par. Z t ( b f ) .  
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52. Neither of the Respondents, at any time prior to the 

making of Saratoga loan no. 80-00473, informed Winslow or 

Saratoga's Board of Directors that they were involved in a venture 

with Tate and Lazares with respect to the Marina Property. 

(winslow, pp. 126, 129, 149.1 

53. subsequent to buying the Marina Property the Marina Joint 

venture set about to build an apartment complex on the property. 

In connection with this, the Marina Joint Venture participants 

applied to Home Federal Savings and Loan Association of San Diego 

("Home Federal") for a secured loan the proceeds of which would 

( 1 )  pay off Saratoga Loan No. 80-00473 and (2) finance the 

construction of the apartment bui-ldings and related improvementt. 

(Lazares, pp. 232-35; Tate, pp. 405-7). 

Extension of Due Date and Pay-off af the Loan 

54. Saratoga Loan No. 80-00473 became due and payable an 

January 1, 1985, according to the promassory note therefor ( G X  5 ,  

p. 125). Home Federal was not prepared, grior to January 1 ,  1985, 

to fund the construction loan mentioned above. Tat* brought this 

to the attention of Mr. Rodriques, who arranqed.to have Saratoga 

extend the due date of the loan. Tate testified as follows: 

p.  Do you have any recollect~on as to whether the loan 
was paid off an full on or before January 1, 1985? 

. - 
A. No, as I recall, Jess gave us an extenslon to that 

because our constructron loan did not close untal after that. 
I belaeve or construction loan closed anywhere from 30 t3 90 
days threafter. [Tat*, pp. 403-4). 

Winslow prepared the documentation regarding the extension, and 

Tate and Winslow (on behalf of Saratoga) executed an agreement 

regarding the extension of the due date until March 1, 1985. ( G X  
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4, p. 94). 

55. saratoga Loan No. 80-00473 was paid off in Late narch 

1985 with funds paid out of the Ticor escrow ( R  5098601 for the 

Home Federal construction loan (Home Federal Loan No. 90281151 in 

the amount of $3,319,000. ( G X  5, pp. 298-99; GX 16 pp. 64-65: 

Lazares, p. 231.) 

56. The named obligors for this secured Home Federal were 

Tate, Lazares, and Mr. and Mrs. Rodrigues. (GX 24 (promissory 

note)). Documents in Home Federal's file for this loan show that 

no later than January 22, 1985, Home Federal was informed that Mr. 

and Mrs. Rodrigues would be borrowers on this loan, as indicated 

inter alia, an internal memorandum dated February 14, 1985.' by, - - 
(GX 16, pp. 2-3; also see p. 93, an internal memorandum of Home -- 
Federal suggesting that the Rodriques were intended as named 

obligors as early as November 1984). Boc.5 fir. and Mrs. Rodrigues 
' 

signed various docuaents in connection with the obtaining of this 

loan. ( G X  A6, passim). Mr. and Mrs. Rodrigues obtained a 

one-third ownership interest in the Marina Property at the time i t  

was acquired by the Marina Joint venture in November L984, but, 1: 

was not until Xarch 1985 that a deed was recorded in the county 

Land records showing their interest in that property. (Sea Answer 

Par. Z(nr.-.This was done so that they could join Tate and Lazares 

in executing a deed of trust in favor of Home Federal, which was 

recorded cn narch 29, 1985. I G X  16, pp. 46-49). In addition, in 

connection with this Home federal loan the borrowers were required 

to contribute 5534,148.06 of therr own funds to a collateral 

piedge account, and in early April 1985, fir. and nrs. Rodr:gues 



contributed $200,000 of their funds to that account. ( G X  18, p. 

11; Lazares, pp. 240-41; Tate, pp. 405, 408-19). 

57. The Marana Joint Venture constructed an 84 unit apartment 

complex on the Marina Property, and, it quickly rented out the 

units in the complex. (Lazares, p. 242; Answer Par. 29.) In 

Harch 1986, based on the impcoved value of the Marina Property, i t  

obtained a permanent loan from Home Federal in the amount of 

$3,890,000. (GX 25: Lazares, p. 242; Tate, pp. 419-21). The 

Marina Joint Venture began to disburse profits to each of the 

venturers on March 26, 1986. Between the period of March 26, 

1986, through June 10, 1986, the Marina Joint Venture disbursed a 

total of 5157,663.33 to Hr. and Mrs. Rodrigues. (GX 19; Lazares,. 

pp. 243-47; Tate, p. 424). - 
58. On December 31, 1986, the Marina Joint Venture consum- . 

mated it; sale of the narina Property to Xilliam Brooks and 

verling Brooks for e price of S5,235,000. The Golden State Title 

Division of Commonwealth Land Title Company ("Golden State"! 

served as the escrow company for this transaction. Out of the 

$932,113.61 net sales proceeds Golden State issued a check in the 

anount of $322,037.87 to Mr. and Mrs. Rodrigues. The permanent 

Loan from Hone Federal also was paid off with a portion of the 

sales proretdr. (GX 22 (see pp. 4 ,  38, 39); Lazares, pp. 253-56; 

Tate, pp. 428-32; se. Answer Par. 30). 
59. As a result of their participation in the 3arina Joint 

Venture, Hr. and Mrs. Rodriques received personal financial gain 

of at Least $276,253.29. This is determined as follows: 
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...... Sales proceeds received..: S322.037.87 
plus profit distributions received... 157'663.33 ......... leas Contribution on 6/29/84 3,447.91 
less Contribution to collat. pledge.. 200,000.00 ............ N&T PERSONAL BENETIT S‘Z76,253.29 

(3) The Joint Venture Regacdinq the Continental Can Property 

60. On or about June 26, 1985, a real estate agent informed 

Lazares that an individual, named Ron Sakauye, held an option to 

purchase from the Continental Can Company a parcel of real 

property on Taylor Street in San Jose, California (the 

"Continental Can Property") for a price of $1,500,000. Located on 

the property was a 150,000 square foot industrial building. The 

real estate agent informed Lazares that Sakauye would sell the 

option for $50,000, but, the purchaser of the option would have to 

come up with the funds to consummate the purchase by on or about 

~ u l y  1, 1985. LLazares, p. 263; Tate, p. 142-44). 

61. pn the following day, Tate and Lazares met with nr. 

Rodrigues. At that meeting, Tate and Lazares asked whether 

Rodriques could arrange for Saratoga to lend them $1.6 million cn 

or before July 1, 1985, so that Tate and Lazares could purchase 

the Continental Can Property. (Lazares, p. 265). following that 

meeting and on that same day, Tate and nr. Rodriques visited the 

Continental Can Property. (Tate, pp. 447-48). Tate testified as 

follows: "[W)e drove by and looked at the property. And he said 

it war d'h;ll of a deal, because we purchased the Lick Avenue 

prcperty 3ic' wts another similar piece of property, and this was 

in a good or better iocation." (Tate, p. 449). 

62. nr. Rodriyues then informed Tate that he would cause 

Saratoga to provide them with the $1.6 million in financing. Tare@ 
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testified at follows: 

A.  $0, I said [to Hr. Rodrigues), would you be willing 
to fund the transaction for us. And he sald, yes. He said, 
however, he said, since we're doing this with Saratoga 
Savings, I would like to get some sort of an additional 
kicker for Saratoga Savings. 

Q. And what was he talking about -- what were you 
understanding him to be talking about? 

A.  Well, we got very specific. And I said, what do 
you mean by that? 

And he says, well, I think it would be fair, in 
addition to us getting our interest rate on it, that we 
should get an additional 5200,000. And he said, we would 
secure that by a note and deed of trust, interest free, that 
would be paid at the time of refinance or the property oc you 
sell it or develop it. 

Q. And did this concept get put into writing? 

A. NO. 

Q. well, did Saratoga Savings provide you with 1.6 
million dollars in financing? 

A. They did. What they did i s  they loaned Dave 
Lazares $800,000 and they loaned me S800,OOO. (Tate, pp. 
450-51; ~ e t  Lazares, pp. 266-70). 

63. On Friday, June 28, 1985, Saratoga, with fir. Rodrigues's 

participation, made and funded two unsecured $800,000 loans: one 

to Tats (Saratoga Loan No. 80-00559) and the other to Lazares 

(Saratoga Loan No. 80-00560). ( G X  7; GX 8: GX 66: Huibreqtse, pp. 

826, 828, 833-34, 8 3 6 . )  The loan files for each of these loans 

contain a document entitled "CORRERCIAL AND NISC. UNDERWRITING 
- .  

SBEET," whi.ch were signed by fir. Rodrigues, RcDonald, and 

Huibregtse on June 28, i985. Each of those documents includes, 

inter alia the following notations: - -' 
Purpose of loan(:) To purchase a 150,000 sq. ft. 

industrial building at 357 Taylor Street, San Jose, CA 

Comments(:) This loan was made to purchase a property, 
and will then be repaid from permanent financing. Eorrowers 

PAGE 27 



found an excellent purchase and needed to react quickly. 
(GX 7, pp. 191, 192; GX 8. p.481.) 

64. Mr. Rodrigues failed to disclose to EcDcnald and 

nuibreqtse that he had neqotiatad a S200.000 equity kicker on 

behalf of Saratoqa in connection with the two $800.000 loans.' 

 he Commercial and Eisc. Underwriting Sheets make no mention of 

the $200,000 equity kicker that Er. Rodrigues had negotiated on 

behalf of Saratoqa. In addition, both HeDonald and Huibreqtse 

testified that fir. Rodriques had not informed them about any such 

equity kicker arrangement. (EcDonald, p. 928; Huibregtse, pp. 

6 5 .  fir. Rodrigues testified that Saratoqa has taken equity 

kickers in connection with loans made by it. (J. Rodrigues, p. 

1139). nowever, he denies that he had neqotiated an equity kicker 

in connection with these two 5800,000 loans. When questioned 

about that equlty kicker Er. Rodrlgues testtfied as follows: 

*That's lust an absolute fabracat:on on the part of Ron Tate and 

Dave Lazares." (3. Rodrigues, p. 1122 @ 17-18.) In liqht of a?: 

the evidence, Er. Rodriques's denial that he, had negotiated the 

equity kicker is not credible.' Instead, in view of the findinqs 

set forth bolow, it is reasonable to conclude that Er. Rodrigues 

failed to disclose the existence of the equity kicker because he 

had decfdad- that he would attempt to take a personal equity 

interest rn the Co.:in:ntal Can iroperty in lieu of having 

Saratoga recetve the S200,OOO equlty kicker. 

6 6 .  on Tuesday, July 2, 1985, Tate and Lazares consummated 

their purchase of the Continental Can Property by using the 51.6 8 ,  
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million loaned to them throuqh Saratoga Loans 80-00559 and 

80-00560. (GX 28; GX 29; GX 7, pp. 170, 176; GX 8 ,  p. 500; Tate, 

pp. 456-57; Lazares, p. 264). Within a day or two thereafter, 

Mr. Rodrigues had arranged with Tate and Lazares for hisself and 

his wife to obtain a one-third non-record ownership interest in 

the Continental Can Property in lieu of having Saratoga benefit 

from the equity kicker arrangement, which had not been 

memorialized in a writing. (Tate, pp. 459-61). Tate testified 

about this as follows: 

A. Well, I asked Jess how he wanted to handle the note 
and deed of trust [concerning the equity kicker). How we 
were going to do it. And Jess said he changed his mind, what 
he wanted to do was take it personally. 

And I said, how are you going to do that? 
And he said, what I want to do is take the deal 

personally. 
And I said, how do you do chat? 
And he said, give us a third of the deal as we have 

in the other deals. 

9. And did you indicate,to ham one way of the other 
whether that was accepatable? 

A. No. I says, that was fine with us. That's what u e  
had done in the past with all the rest of the deals and 
that's what took place. (Tate, p. 461; see Lazares, pp. 
269-70). 

67. Accordingly, in early July 1985, Tate, Lazares, and Rr. 

and Rrs. Rodrigues (together) entered into an oral agreement, the 

terms of which included, among other things, the following: 
I . .  _ 

(1)  Effective as of July 2, 1985, Tate, Lazares, and flr. 

and Rrs. Rodrigues (together) (collectively the "Continental Can 

Joint Venture") would each have a one-third ownership interest in 

the Continental Can Property; 

( 2 )  Tate, Lazares, and Rr. and Rrs. Rodrigues (togethcci 
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each would share equally (one-third) each in the costs ai-d 

expenses relative to the acquisition and ownership of :he 

Continental Can Property; and 

(3) Tate, Lazares, and nr. and Mrs. Rodrigues (together) 

each would share equally (one-third each) in the profits or losses 

related to their ownership of the Continental Can Property. 

(Tate, p. 466: Lazares, pp, 269-73). 

68. In addition to the testimony of Tate and Lazares about 

this matter, documents prepared by nr. and Rrs. Rodrigues show 

that they had acquired a one-third interest in the Cont~nental Can 

property in July 1985. Sc. 1985 Federal Income Tax Return, which 

at paqes 10 and 11 of Statement 5 shows that the Rodrigueses 

reported the acquisition on July 1, 1985, sf a 33.3334 percent 
.- 

ownership interest in property identified as "CONTINENTAL CAN." 

(GX 73.1 

69. Untll about nay 1987, nr. and nrs. Rodrigues concealed 

from Saratogars management and Board of Directors that they had 

acquired an in interest in the Continental Can Property in 1985. 

(see Wuibregtse, p. 834: RcDonald, p. 891.) In about nay 1987, - 
after Federal and State ScL examiners had commented on this satter 

to the nanaqeaent of Saratoga, Rr. Rodrlquea told ncDonald that he 

had acquiced an interest in the Continental Can Property an 

December '985 -- not July 1985. (ncDonald, pp. 919-21; GX 68; - see 

GX 45 [letter from examiners]). This same false ~nformation was 

relayed to the Board of Directors of Saratoga as shown by commencs 

at page 18 of the document entitled "SARATOGA SAVINGS AND LOAN 

ASSOCIATION RESPONSE TO REPORT Of' EXAAINTION DELIVERED BY TEE 
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FEDERAL X O R t  LOAN BANK OF SAN FRANCISCO ON BAY 5 .  1988." 1GX j?, 

p. 18.) 

Extension of the Due Datesand the Pay-offs 

70. In October 1985, Saratoga extended the due dates on the 

two $800,000 loans from October 1, 1985, to January 1, 1986. ~ G X  

7, p. 183; GX 8, p. 495). This was to allow Tate and Lazares more 

time to obtain financing from Homs Federal. (Tate, pp. 494 @ 

20-22 1 . 
71. In Oecember 1985, the parties to the Continental Can 

Joint Venture memorialized the above oral agreement of July 1985 

in a signed writing, identified as a Preliminary Partnership 

~qreement, which is dated December 24, 1985 (GX 26). The terms of 

that written agreement are consistent wit' the oral agreement, as 

testified to by Tate and Lazares. (Tate, ~ p .  471-72; Lazares, pp. 

271-73). Mr. Rodrigues asserts that he !3nd Donna Rodrigues) did 

not become partners in the Continental Can Joint Venture until 

December 1985. ( J .  aodrigues, pp. 1121-22, 1184). Mr. Rodriques's 

testimony on this point is not credible for a number of reasons. 

including the tollowing: (1) It is contrary to the credible 

testimony of both Tate and Lazares; and ( 2 )  it is inconsistent 

with information set forth in the Rodrigues's 1985 personal 

Federal 'kncome tax returns. (GX 73 @ Statement 5, pp. 10-i1.i' 

72. In December 1985, Home Federal made a loan to Tate and 

Lazares in the amount of 53,564,000, secured by the Continental 

Can Property. (GX 30, pp. 56-59). fir. and Hrs. Rodrigues were 

not obligors on this loan, as Mr. Rodriques had arranged with 

Tate and Lazares for him (and his wife) not to be named as 
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obligors with respect to that loan. Tate testified ahout this as 
0 

Q. NOW, who were to be the borrowers on this Home 
Federal loan? 

A. Dave Lazares and myself. 

Q. What is your understanding as to why not all of the 
equity venturers were to be borroving from -- 

A.  Because Jess said he didn't ~ a n t  to go of record, 
for Dave and I to go of record and just give him his third at 
the end. (Tate, p. 469 ;  - see Lazares at p. 2 8 7 ) .  

7 3 .  On or about December 2 7 ,  1 9 8 5 ,  Saratoga Savings loans 

numbered 80-00559 and 80 -00560  were paid off with a portion of the 

proceeds from the above-mentioned Home Federal loan. (Lazares, p. 

292:  Tate, pp. 4 7 5 - 7 6 ) .  In addition, there were funds from the . 

Home Federal loan that were available for distribution to the 

partners in the Continental Can Joint.Venture. On December 27, 

1 9 8 5 ,  the Continental Can Joint Venture dlsbursed $ 1 4 3 , 0 0 0  of 

these funds to Kr. and Hrs. Rodrlgues. ( G X  31, pp. 5-6;  Lazares, 

7 4 .  In early January 1 9 8 6 ,  Lazares discovered that he had 

disbursed too much money to each of the Continental Can Joint 

Venture partners, and he asked each of the partners to reimburse 

$ 2 4 , 0 0 0  t o  the joint venture. (Lazares, p. 2 9 5 ) .  Each of the 

partnerr,..includinq Mr. and Mrs. Rodrigues, provided such 

reimbursement; Kr, and Hrs. Rodtiques provided the reimbursement 

by causing a check to be issued against thair ,ointly owned 

JARDONA Investments checking account at Saratoga. ( G X  32; 

Fleischman, pp. 9 5 9 - 6 0 ) .  

7 5 .  On April IS, 1 9 8 6 ,  the continental Can Joint venture 
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consummated its sale of the Continental Can Property to nr. and 

Mrs. Stan Davis, ~rustees, for a price of $3,300,000. (GX  3 3  

{escrow file); see AnSWSt Par. 4fta)). Rr. and Rrs. Rodrigues 

received personal financial gain of roughly $224,559 from the sale 

of the Continental Can Property, determined as follows.  he 

Continental Can Joint Venture partners took part af the sales 

consideration in the form a secured promissory note in the amount 

of $200,000, payable to the order of Tate, Lazares, and Jess A .  

Rcdrigues and Donna R. Rodrigues. A portion of the cash 

consideration for the sale was used to pay off the Home Federal 

loan that was aecured by the Continental Can Property. In mid 

April, the escrow company conducting the closinq, disbursed 

directly to Mr. and Mrs. Rodrigues, two checks cepresenting their 

one-third interest in the sales proceeds available at that time. 

These checks were in the following amounts: $155,816.79 ( G X  34, p. 

44) and $1742.10 ( G X  34, p .  45). In addition, the Continental Can 

Joint Venture disbursed another $62.000 to nr, and nrs. Rodrigues. 

( G X  35, pp. 1-21. Finally, the Mr. and Rrs. Davis paid off their 

$200,000 promissory note (plus interest), and Lazares applied 

one-third o f  this amount (roughly $67,000) for the benefit of Rr 

and Mrs. Rodrigues. (Tate, pp. 479-82; Lazares, pp. 296-302 

3101. . . . 

76. Mr. and Mrs. Rodrigues received app:oximately 5 3 4 3 . 5 5 9  o f  

personal financial qain from their participation in the 

Continental Can Joint Venture. This is determined as follows: 

Net sales proceeds .............. 5224,559 
plus December 1985 distribution...... 143,000 
less January reimbursement........ ... 24,000 ............ Net Personal Benefit S343,jS 
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D. other Hatters 

Personal Financial Gain Received by the Resoondents 

77. Mr. and Mrs. Rodrigues received personal financial gain 

of approximately 51,067,395 by participating in the three above- 

described real estate ventures. This is determined as follows: 

.......... Net benefit from RHbCKinnabar $447,583 
plus Net benefit from Harrna JV.. ............ 276,253 
plus Net benefit from Continental Can JV.... 343,559 

Aggregate Net Personal Benefit ........ $1,067,395 
Substantial Financial Damage Suffered by Saratoga 

78. The aggregate net personal benefit of more than $1 

million received by Mr. and Mrs. Rodrigues could, and should, have 

been earned by Saratoga through its participation in the joint 

ventures or by benefitting from equity kirkers relating to the 

loans it made. 

Participation by Donna Rodrigues . 
79. Although Donna Rodrigues did not engage in actrvltres 

that directly caused Saratoga to make the aforementioned laans, 

she actively participated in, and benefitted from, the real estate 

ventures, as the above findings clearly demonstrate. In addition 

she had knowledge that Saratoga had made Loans that, directly or 

indirectly, provided financing for those real estate ventures, as 

indicate'd by certain documents signed by her, including the 

following: 11) the 1985 Federal inrome tax return of Hr. and Mrs 

Rodrigues (GX 7 3 ) ;  and ( 2 )  the personal financial staceaenrs of 

Hr. and Mrs. Rodrigues. dated as of Oecember 31, 1984, and 

December 31, 1985 (GX 71; GX 72.1 
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Timeliness of the FSLIC'S Enforcement Action 

80. The examiners, in the spring of 1987, first disccveced 

inforsation suggesting that the aforementioned loans may have, 

directly or indirectly, provided funding to real estate ventures 

in which the Respondents had an interest. This information was 

discovered by state examiner Newson and federal examiner Gnusti 

when Newsom was reviewing a copy of the Respondents' 1985 Federal 

income tax return, which was included in a Saratoga loan file. 

(Newsom, pp. 971-74; GX 73; -- also see GX 44; GX 45). Subsequentiy, 

the FSLIC conducted a forsal examination and investigation of the 

affairs of Saratoga to obtain additional information about this 

matter (See GX 78). - 
Actual Knowledge of Duties and Regulatory Limitations 

- 
81. In or about 1983, Mr. Rodrigues and firs. Rodigues were . 

aware that, as a savings and Loan directc:~ and officers, they 

owed dutles to the depositors of the savlngs and loan. (wlnslcw, 

pp. 88, 84-5). By late 1984, Mr. and Mrs. Rodrigues also were put 

on notice about the existence of, and the limitations in, the 

FSLIC conflict-of-interest regulations. (Winslow, pp, 98, 88-98!. 

Breach of Fiduciary Duty 

82. nr. Rodriques did not bring to the attention of 

Saratoga.'r Board of Directors the opportunities to have Saratcqa 

obtain benefits in addition to interest in connection with :he 

5400,000 unsecured Loan to Cristina and Xall ( t  80-003121; such 

additional benefits could have included, inter alia, the rights of 

a limited partner in a joint venture or an "equity kicker." 

Instead Rr. Rodrigues decided, without consulting with the Board 
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of oirectors, that he -- and not Saratoga -- should obtatn s..ch 
additional benefits. This supported by the followlnq testimony 

of McDonald: 

Jess told me that in the newly deregulated 
environment that savings and loans were permitted to 
operate in California during that time, Jess, as sole 
stockholder of Saratoga savings with a substantial 
investment in the equity of that company, was constantly 
faced with decisions of this sort involving successful 
businessmen who were presenting him with opportunities. 

Those decisions were, were the investments 
appropriate for a financial institution or were they 
more appropriate for an entrepreneur such as Jess. As 
he made those decisions, he took into account all of the 
elements of risk he could assess at the time. 

He told me that the elements of risk he. assessed 
for that project at the time was such that he didn't 
deem them apgropriate for a savings and loan assoeiatibn 
because the- risk was too high. 

0. But as to the relaticnship to the unsecured 
loan, did he talk about that? 

A.  He may have talked about at, I'm not sure 
whether he was involved in the naking of that origrnal 
loan or not. 

p. You don' t know? 

A. I don't know. 

(ncnonald, p. 935.) 

personal Dishonesty 

8 3 .  In 1987, Hr. Rodrigues fraudulently misrepresented to 

Saratoga!e.president and Board of Directors material facts about 

the above transactions. This is demonstrated by the ietter, dated 

May 7, 1987, from ncDonald to the Saratoga's exaniners regarding 

the Continental Can transaction. That letter provides in 

pertinent part as follows: 
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2. ~t about the same time (Saratoga made tho two 
5800.000 loans), ur. Tat* and Mr. Lazares bought the 
Continental can property. Included as an attachment to your 
letter was a deed, dated July 2, 1985, vesting ownership in 
these two individuals. There was no involvement in this 
property by either Saratoga. or Jess Rodrigues at this point. 

3. Some months later, the property was financed with a 
loan from nome Federal Savlnqs of San Diego. Some of the 
proceeds of this loan were used by Tate and Lazares to pay 
therr unsecured debt to Saratoga Savrngs. Jess Rodrigues 
allowed his personal financlal capabrlity to be used to 
support the Home Federal Loan, and so became involved with 
the property at the same tlme SaratOgalS loans were pard off. 
(GX 68; GX 69.) 

McDonald testified that he wrote thatLefie.r in reliance on -- 
information provided by Mr. Rodrigues. (McDonald, pp. 919-21.1 

The findings made above, however, demonstrate that fir. Rodrigues 

knowingly misrepresented material facts to McDonald, as ( 1 )  the ' 

Rodrigueses acquired a non-record interest in the Continental Can 

Property in early July 1985, and (2) Mr. sodrigues was--not a 

borrower with respect to the Home Federal loan in question, and 

his personal financial capability had nothing to do with the 

making of that loan.Ia 

84. Based on the examiners' comments to the management of 

Saratoqa regarding their concerns that the aforementioned loans 

may have been made in violation of the PSLIC's conflict-of- 

interest regulations (sea GX 44; GX 4 5 ) ,  the Board of Directors of 

Saratoga--cqducted an investigation into those matters. Both jess 

A. Rodrigues and Donna R. Rodrigues were directors of Saratoqa at 

that time. During the course of that inquiry bath Jess A .  

Rodrigues and Donna R. Rodrigues concealed from the Board of 

Directors, management, and an outside law firm material 

information regarding the aforementioned loans and the real estate 
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ventures that benefitted from them. (= McDonald. pp. 889-92, 

90s-08, 9 1 5 ,  925-37: Fontana, pp. 574-613; also see GX 63.1 

85. On October 7, 1987, the San Francisco law firm of 

Thelen, Harrin, Johnson 6 Bridges issued its opinion letter to 

Saratoga that states in part as follows: 

we have reviewed the complete loan files for the five 
remaininq transactions [including Cinnabar, Marina, and 
Continental Can) as well as other documents which have been 
made available to us from the Association's files. Based 
u on that review, and subject to the qualifications fistcd 
&w;73? the opinion that none of the loans made in 

_-actinn w i t t L l h b f t w r t r a r i s a c t i o n s  violate any federal or 
state Law or banking regulation. ( G X  42 (emphasis added)). 

That opinion letter was supplied by Saratoqa to the FSLIC's 

supervisory agents in California in response to the concerns 

raised by the FSLIC's examiners. The testimony of the attorney 

who signed that opinion letter, Gary L. Fcntana, hovever, aakes 

clear that neither his firm nor Saratoqa'; Board of Directors was 

informed by either of the Respondents of naterial information 

concerning, inter alia, fir. Rodrigues's involvement in the aaking 

of the loans to provide financing for the specific real estate 

ventures at issue. (Fontana, pp. 568-613). Accordinqly, the ieqal 

conclusions reached in the opinion letter are without merit, as 

they are based on inadequate factual information. 
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coNcLuS_EoNs OF LAW 

1. saratoga Savings is a California-chartered stock savings 

and loan association whose deposits are insured by the FSL:C undec 

~ i t l e  IV of the NHA. 12 U.S.C. $ 5  1724 - 17303, and accordingly, 
it is an "insured institution" within the meaninq of 12 U.S.C. S 

1724Ca). 

2. The FSLIC has jurisdiction to maintain this proceeding 

against Jess A.  Rodrigues and Donna R. Rodrigues pursuant to 

section 407(ql of the N m ,  12 U.S.C. $ L730(gJ. This is because 

(1) Jess A .  Rodrigues, as the Chairman of the Board of Directors 

of faratoqa, is a director and a person participating in the 

0 conduct of the affairs of an insured inst-tution, and ( 2 )  Donna 

Rodrigues, as a Senior Vice President of jaratoga, is an officer 

and person participating in the conduct of the affairs of an . 
insured institution. At the time of the events the subject of 

this proceeding, both Respondents served a s  directors and/or 

officers land persons participatinq in the conduct) of an insured 

institution. Also, at all relevant times, fir. Rodrigues, either 

directly or indirectly, has owned all the outstanding stock of 

Saratoqa. 
. . 

3. fie businass associations involving the Respondents, 

which are identified herein as the RHrC venture, the fiarina 

venture and the Continental Can venture, each constitute an 

"affiliated person" of Saratoga. This is because each is an 

"organization (other than the insured institution or a corporation 



or organization through which the insured institution opcrate~t sf 

which a director, officer or controlling person of such 

institution: . . . (2) is a general partner" within the meaning of 
12 C.P.R. 5 561.29. 

4. Saratoga violated the conflict-of-interest regulation 

codified at 12 C.P.R. 5 563.43(b) by making loans number.ed 

80-00312 and 80-00518 (Cinnabar), 80-00473 (Xarinal, and 80-00559 

and 80-00560 (Continental Can). This is because with respect to 

the making of each of those loans Saratoga violated the 

prohibition against "either directly or indirectly, mak(ing) a 

loan to any affiliated person of such institution . . . ." 12 

c.r.R. 5 563.43(b)(lI (emphasis added). Additionally, the loans' 

were not of the type permitted in paragraphs (b)(l)(i) - ( i i i l ,  - 
and there was not the type of disclosure ztquired by paragraph 

(bI(Z1. 

5. Jess A.  Rodrigues participated in the making of, and 

caused Saratoga to sake, loans numbered 80-00312, 80-00518, 

80-00473, 80-00559, and 8040560. nr. Rodrigues caused Saratoga 

to violate section 563.43(b) of the conflict-of-interest 

regulations on rev*ral occasions in connection with the granting 

of these loans. 

6. ..Donna Rodrigues caused Saratoga to violate, within the 

mer-iing of section 407(g) of the NUA, the aforesaid 

conflict-of-interest regulation on several occasions. Section 

407(cf(31 of the N K A  provides that "as used in subsection (9) sf 

this section, the term 'violation' includes without limitation any 

action (alone or with another or others) for or toward causing, 
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bringing about, participating in, counseling, or aiding or 

abetting a violation." 12 U.S.C. 5 li3O(r)( 3). Donna Rodrigues 

engaged in actions with her husband, Jess A .  Rodrigues, whereby 

she participated in, and aided and abetted, the regulatory 

violations. 

7. With respect to the making of the aforementioned unlawful 

loans, both Jess A .  Rodrigues and Donna R. Rodrigues engaged or 

participated in one or more unsafe or unsound practices in 

connection with the affairs of Saratoga, an insured institution. 

see, e.g., 12 C.F.R. S f  571.7, 571.9. - 
8. During the period in question both fir. and Rrs. Rodriques 

owed a fiduciary duty of loyalty to Saratoga and its depositors. 

with respect to their involveuient in the iforesaid ventures that 

were funded by "nominee loans" both Hr. and nrs. Rodrigues engaged 

in acts, omissions, or practices which csnstituted breaches of 

their fiduciary duties owed to Saratoga and its depositors. They 

breached their fiduciary duties by, inter alia, (1) usurping a 

corporate opportunities of Saratoga, and (2) engaging in 

self-dealing transactions without proper disclosure to Saratoga's 

board of directors, officers, or loan committee. 

9, Saratoga has suffered substantial financial damage by 

reason o'f the above-mentioned regulatory violations, unsafe or 

unsound practices, and breaches of fiduciary duty. This is 

because the Respondents diverted to :bemseives profits in excess 

of S f  million that could have been earned by Saratoqa. 

10. Both Jess A .  Rodrigues and Donna Rodrigues have received 

financial gain by reason of the aforesaid regulatory violations, 
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unsafe or unsound practices, and breaches of fiduciary duty. 

Specifically, they received aggregate financial gain in an amount 

exceedinq 51,067,000. 

11. The actions of Mr. and Mrs. Rodriques show that they 

perpetrated a fraudulent scheme of usinq "nominee loans* that 

redounded to their own personal benefit. They (1) surreptitiously 

orchestrated self-dealing transactions; ( 2 )  affirmatively 

concealed information from Sacatoqals Board of Directors regarding 

the aforesaid practices, breaches of fiduciary duty, and 

violations; and ( 3 )  deceptively misinformed Saratoqats senior 

manaqement about their role in the Continental Can venture. 

Accordingly, the actions of Mr. and Mrs. Rodrigues in connection. 

with the aforesaid violations, practices, and breaches of 

fiduciary duty involve "personal dishonestye within the meaning 

of section 407(g) of the NHA. 

12. The actions and inactions of both jess A .  Rodrigues and 

Donna Rodriques in connection with the aforesaid violations, 

practices, and breaches of fiduciary duty demonstrate a "willful 

and continuing disregard for the safety and soundness" of 

Saratoga. 

13. In view of the foreqoinq findinqs of fact and conclusions 
. ~ ~. 

of law, thu grounds specified in the Notice have been established 

by a preponderarte c f  the evidence. Accordinqly, &ha F S L I C  is 

authorized to issue to the Respondents such an order of removai 

from office, and/or prohibition from participation in the conduct 

of the affairs of Sacatoqa, as it may deem appropriate, pursuant 

to section 407(q)(Sf of the NHA, 12 U.S.C. 5 1730fq)(51. 
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1 4 .  The Respondents have failed to establish the ground to 

suppore a finding in favor of any Of the affimative defenses 

asserted by them in their Answer, and accordingly, there is no 

reason why the FSLIC should not issue removal-and-prohibrtion 

orders to the Respondents. 

15. Although the foregoing findings are sufficient in 

themself, an appendix is attached which discusses certain of the 

issues raised by respondents on brief. 

111 

aiQa3 

The Administrative Law Judge recommends issuance of an order 

of removal and prohibition, as follovo: 

In view of the foreqoing findings of fact and conclus~ons of 

L a w .  the Federal Savings and Loan Insurance corporat~on hereby 

orders that: 

L. Jess A .  Rodrigues and Donna R. Rodrlgues each are removed 

fron any and all posltlons they currently hold as directors and/or 

officers of Saratoga Savlngs and Loan ASSOCtatlOn, San Jose, 

California: 

2. Jess A. Rodriques and Donna R. Rodrigues each are . 

prohibi.ted fron participating in any manner in the conduct of the 

affairs of Saratoqa Savinqs and Loan Association: 

3 .  "kirsuant to section 4 0 7 i p )  of the NHA, 12 U.S.C. S 

1730(p), Jess A. Rodrigues and Donna R. Rodrigues each are 

prohibited from voting for a director, or from serving or acting 

as a director, officer or employe@ of any institution the deposits 

of which are insured by the Federal Savings and Loan insurance 
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corporation, without the prior mitten permission of the Federal 

savings and Loan Insurance Corporation: 

4 .  In order to ( 1 )  effectuate the requirements of this 

order and those of 12 U.S.C. 5 1730fpl(ll, and (2) allow Saratoga 

to continue to conduct its corporate affairs without undue 

difficulty, it is necessary for the voting rights attendant to the 

outstanding stock of Saratoga Savings, currently controlled by 

Jess A. Rodrigues through California Housing Securities, Inc. 

("CHS"), to be placed in the control of one or more persons other 

than Jess A. Rodrigues or Donna R. Rodrigues. Accordingly, Jess 

A. Rodrigues, on behalf of CRS, no Later than five business days 

following service of this order on him, shall (11 execute a proxy 

in the form set forth below, and (2) deliver said proxy to the 

president or Secretary of Saratoqa Savings. 

CALIFORNIA HOUSING SECURITIES, INC., a California 
corporation, by and through the undersiqned, Jess A. 
Rodrigues, its President, hereby appoints the Board of 
Directors of Saratoga Savings and Loan Association (the 
" A s s o c ~ ~ ~ ~ o ~ " ) ,  San Jose, California, as proxy, to vote 
a11 stock in the Association that California Housing 
Securities, Ine., would be entitled to vote with respect 
to any and all matters that may come before any Meeting 
of the Share Owners of the Association and any 
adjournments thereof. 

.. . . 
The Board of Directors of the Association shall 

vote the aforesaid stock in the Association in a manner 
that in their best judgment best serves the intc:ests o f  
the Association and its depositors. All such decisions 
of the Board of Directors shall (if be made at one or 
more meetings of said Board of Directors, duly called 
and held, at which a quorum was present, and (ii) be 
reflected in the corporate minute book of the 
Associatian. 

This proxy may not be revoked except with the prioh 
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written consent Of the FEDERAL SAVINGS AND LOAN 
INSURANCE CORPORATION, an agency of the Unlted States 
Government, whlch has directed the execution and 
dellvery of thts proxy pursuant to an order issued under 
Sectlon 407Cg) of the Natronal Hcuslng Act, as amended, 
12 u.S.C. 5 1730(g). 

On this - day of , 1989, 
CALIFORNIA HOUSING SECURITIES, :NC., hereby executes 
this proxy. 

CALIPORNIA HOUSING SECURITIES, INC. 
ay: 

Jess A. Rodrigues, President ----- 

tdl LN 
By Paul S. Cross, Administrative Law Judge, on this 13th day 

of July, 1989. 
- 
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EXDNOTES 

1. Factual statements set f o r t h  below are supported by references 
to the record herein. Documents received as a Government Exhibit 
are referred to by their exhibit number, so that Government Exhibit 
#1 would be GX 1. Similarly, Defense Exhibit 91 would be DX 1. 
References to the testimony of a.witness will be made by referring 
to the name of the witness and the relevant pageis) in the tran- 
script of this proceeding, F=' LaZares, pp. 219-22. References 
to the Anrver of the Respon ants refer to the Answer and the 
relevant paragraph number, c.q., Answer Par. I .  

2 .  The date of February 16, 1 9 8 4  is supported by a letter of 
that date indicating that Rodrigues, Hail, and Cristina were 
removing contingencies to the purchase of the property. (Gx 40). 

3 .  During the course of the FSLIC1s investigation of this matter 
in 1988, i t  issued a subpoena duces tecum to CBS for documents - 
regarding this $1 million obligation of^^. (GX 78.) CRS. 
however, acting through its counsel, responded to the FSLIC that 
it had no documents regarding this 51 million obligation, and 
it interred that there was no such obligation. (GX 7 9 ;  
J. Rodrigues, p. 1172.) 

4 .  f ir .  Rodrigues denies that, prior to the making of :his loan; 
he spoke with Winslow about making the loan. (J. Rodrigues, p. 
1069.) 

5 .  The jssuance of this 5150,000 check caused the J.A. 
Rodrigues r Ventures account to be overdrawn. (GX 76; GX 77; 
J. Rodrigues, pp. 1164-67.) 

6. Mr. Rodrigues also testified that he did not know of :he 
existence of this loan until March 1 5 ,  1985, and that he had 
not spoken with Winslow about the making of this loan at any 
time during the autumn of 1984. (J. Rodriques, pp. 1176-77.) 
This testimony of Mr. Rodrigues is not credible. 

7. Mr. Rodrigues testified that Winslow was responsible for the 
making of there loans. ( 3 .  Rodrigues, p. 1183.) This clearly 
is wrong, because Winslow left Saratoga approxiaately six 
months earlier. 
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8. nr. aodrigues asserted that the testimony of Tate about 
the 'equity kicker* was a "fabrication." (Rodrigues, p. 112f1. 
nr. RodrigusS thereby placed his testimony on this point squarely 
in opposition to that of Tatevs testimony on the subject, which 
is corroborated by other evidence, including the testimony of 
Lazaras. ~ccordingiy, Mr. Rodrigues perjured his testimony on 
this issue at Least. It should be noted that findings adverse 
to fir. ~odrigues are not new. In January 1976, a jury found 
nr. Rodrigues liable for violation at corporate securities law, 
breach ot fiduciary duty, negligent misrepresentation, and 
fraud. Saa Abe Schestopol v. Universal Capital Cornoration, 
et al., No. 277308 (Cal. Super. Ct., Santa Clara Co., verdtct 
l m ~ a n .  13, 1976). (GX 81). nr. Rodrigues also had been 
convicted of a crime in 1955. (GX 80). 

9. Rr. Radrigues refused to produce this document to the FSLIC. 
First he refused to produce it (and other tax returns) in compliance 
with the FSL1Cfs investigative subpoena duces tecum dated May 12, 
1988. The FSLIC obtained a Federal c o u r t e r d c r d i t a ~ t i n ~  Rodrigues 
to comply with the subpoena, but he has not done so in light of 
a stay of that order issued in connection with his appeal of 
the lower court order. FSLIC v .  Jess A. Rodriaues, No. C-88- 
20472-WAX (N.D.Calif., subpoena enforcement order issued Nov. 
28, 1988), appeal docketed, No. 89-15084, (9th Cir., Jan. 23, 
1989)fconcerning Fifth Amendment assertion), Mr. Rodriques, 
again ihvoking his Fifth Amendment privileqe, refused to produce 
this document, during the course of this proceeding, in response 
to the Government's First Request for Production of Documents. 
See the ReSp~ndentS' Response thereto dated April 7, 1989. - 
10. It also should be noted that the Commercial and Misc. 
Underwrltinq Sheets, signed by McDonald, w1th respect to the 
two $800.000 loans showed that McDonald knew, or should 
have known, that the loans related to the Contxnental Can 
Property. This is because those forms tnclude the followang 
notatton: "Purpose of loan(:) To purchase a 150,000 sq. ft. 
industrial bulldinq at 357 Taylor Street, San Jose, CA." 



APPENDIX 

This decision incorporates by reference (adopts) the cptning 

and reply briefs of the Office of Enforcement of the Federal Home 

Loan Bank Board respectively dated June S and June 26, 1989. 

However, certain central facts are intensely disputed by 

respondents. In respect of these central issues, the following 

supplemental findings are made and are supported by the findings 

in the body of this decision. 

1. The initial arrangement for the Continental Can loans to 

Tate and Lazares involved an "equity kickern for Saratoga which 

Mr. and Mrs. Rodrigues in effect took for themselves in a breach 

of their fiduciary duty. There is no other rational explanation 

of the Continental Can partnership which was expected to be very 

profitable and had to be done quickly. Two witnesses support the 

Government version of the transaction. So does the 1984 t a x  

retLirn of the respondents. The subsequent paper discard of the 

aquity kicker was the entree for respondents' one-third interest 

in the property. Also, the failure of Mr. Rodrigues to inform 

Saratoga officials of his imminent intention to benefit from the 

loans he knew would be made to Tata and Lazares was a breach of 

fiduciary duty. 

2. From its inception, this proceeding has involved 

conflict-of-interest charges. The notice of charges refers to a 

breach of fiduciary duty which is fair notice of a conflict-of- 

interest charge, which was not stated as such in the notice. 
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3. In the case of the Marina loans, the partnership s 

interest of Mr. and Mrs. Rodrigues and the understanding sf the 

parties that loans would be made by Saratoqa for the benefit of 

the partnership were established before Mr, and Mrs. Rodrigues 

departed for China. They, therefore, cannct use their China trip 

as a shield. 

4 . In the case of the Cinnabar property, the partnership 

interest of Mr. and Mrs. Rodrigues was created before the subject 

loan was made f?r the benefit of the partnership, and again there 

was a breach of fiduciary duty by the respondents. Further, a 

contention of Mr. Rodrigues that his interest in the Cinnabar 

Property was disclosed to a quorum of the Board of Directors 

including Mrs. Rodrigues on December 20, 1983, at a post-board 

meeting for cocktails and dinner lacks coherence and conflicts 

with other testimony of Mr. Rodrigues fhat his initial 

conversations concerning the Cinnabar Property were only with his 

partner's father Vernon Cristina, (Rodrigues, pp 1056-1059), who 

incidentally was at the December 20, 1983, dinner with Mr. and 

Mrs. Rodrigues. 

5.  Mrs. Rodrigues is not an innocent participant. She is 

very informed of the affairs of Saratoga and is almost co-equal 

to Mr. Rodrigues in their management of the business. 

6. All of the loans in question except a minor portion of 

the Cinnabar funds were applied to the property interests of 
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M r .  and Mrs. Rodrigues, and there was a gross violation of ttcir 

fiduciary duty. 

7. These matters have not been previously adjudicated and 

there has been no delay in bringing the charges because of the 

concealment of respondents. 

8.  There also is no believable evidence of intent on the 

part of other saving and loan officials to injure Saratoga. 



UNITED STATES OF AMERICA 

OFFICE OF THRIFT SUPERVISION 

In the Matter of 

Jess A. Rodrigues 

I 
) 
) A Removal and Prohibition 
) Proceeding No. 88-1564 

) Order No. 89-411 
Donna R. Rodrigues ) 

) Dated: November 22, 1989 

ORDER ON MOTION FOR LEAVE TO FILE A RESPONSE'TO EXCEPTIONS 

On July 17, 1989, the Administrative Law Judge filed his 
recommended decision in this matter. Thereafter, on July 28, 
1989, the Office of Enforcement filed a motion seeking leave to 
file a response to either or both respondentst Exceptions to the 
recommended decision should any such exceptions be filed. 
Subsequently, on August 17, 1989, respondents served and filed 

a such exceptions. On September 5, 1989, the Office of Enforcement 
served its response to respondents' exceptions. Thus, the motion 
is now ripe for decision. 

During the pendency of this proceeding, the Board amended 
its rules of-Practice and Procedure in Adjudicatory Proceedings, 
12 C.F.R. Part 509. Former rules 509.12 (12 C.F.R. 509.12) and 
509.13 (12 C.F.R. 509.13) dealing with the filing of briefs and 
exceptions should be read together. The same is true for the 
amendments to those rules -- rules 509.28 and 509.29 (54 Fed. 
Reg. 26349, 26368 (June 23, 1989)). Any set of exceptions to the 
recommended decision of an Administrative Law Judge which 
contains argument in addition to a listing of the findings to 
which the party takes exception constitutes both a brief within 
the meaning of old rule 509.13 (amended rule 509.28) and the 
party's exceptions within the meaning of old rule 509.12 (amended 
rule 509.29). Indeed, old rule 509.12(8) and its counterpart in 
the amended rules (rule 509.29(a)) both contemplate that the 
exceptions will be "supported by such brief as may appear 
advisable.* In the instant situation, the respondents filed 
exceptions which contain both argument and an identification of 
findings to which they take exception. Therefore, respondentst 
exceptions constitute a *briefe within the meaning of former rule 
509.13 (12 C.F.R. 509.13 (1988)) and amended rule 509.28 (54 Fed. 
Reg. 26368). Under subsection (b) of each of those rules a party 
may file a reply brief. See, 12 C.F.R. 509.13(b) (1988); 54 Fed. 
Reg. at 26368. Thus, the Office of Enforcement may file a 
responsive brief. 



The time within which such a brief must be filed must also 
be determined. Under the old rules, a party could file a reply 
brief within ten days; the amended rules increased the time for 
filing a reply brief to twenty days. Compare, 12 C.F.R. 
SOg.l3(b) (1988) with 54 Fed. Reg. at 26368 (to be codified at 12 
C.F.R. 509.28fb)). The Federal Register notice of the amendments 
to Part 509 of title 12 of the Code of Federal Regulations (the 
Rules of Practice and Procedure of the Federal Home Loan Bank 
Board) states that the amendments will be effective on June 14, 
1989. See, 54 Fed. Reg. at 26350). That notice further states 
that the amended "rules will apply to all adjudicatory 
proceedings in which the notice initiating the proceeding is 
issued after June 23, 1989." u. The latter statement was not 
intended to change the effective date of the rule amendments. 
Rather, that statement was intended to make clear that the 
amended rules would completely govern all proceedings colnmenced 
after June 23, 1989. The amended rules will also control matters 
which occur on or after June 14, 1989, in proceedings in progress 
before June 23, 1989, provided that the application of the 
amended rules does not prejudice any party to the proceeding. 
See, Hatch v. Federal Enerav Reaulatorv Commissio~, 654 F.2d 825, 
837 (D.C. Cir. 1981); see also, Friel v. Cessna Aircraft Co,, 751 
F.2d 1037, 1039 (9th Cir. 1985); cf., Bradlev v. Richmond School 
&&&, 416 U.S. 696, 711 (1974) (changes in the law should be 
applied to ongoing proceedings unless doing so would result in 
manifest injustice). Application of the amended rule to the 
instant proceeding does not prejudice any party. Accordingly, 
the amended rule permitting a responsive brief to be filed within 
twenty days of service of the original brief (Rule 509.28(b)) 
will be applied in this proceeding. The responsive brief of the 
Office of Enforcement was filed on September 5, 1989, within the 
twenty day period provided, and thus was timely filed.' 
Therefore, the motion for leave to file is granted and the Office 
of Enforcement's response to respondents8 exceptions is recgived. 

Dated: govember 22, 1989 

1 Even if former rule 509.13Cb) were deemed to apply, the 
result here would not change. In consideration of the facts 
stated above as well as the fact that the respondents were given 
the enlaraeQ time period provided by amended rule 509.29 in which 
to file their exceptions and the fact that respondents have not 
filed any objection to the pending motion, we would exercise our 
discretion under former rule 509.13(c) (12 C.F.R. 509.13(c) 
(1988)) to receive the responsive brief of the Office of 
Enforcement. 


